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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

BROWNSVILLE DIVISION

)
DENISE CAMPBELL, on behalf of herself )
and those similarly situated, 	 )

Plaintiff,	 )
)

v.	 )	 CIVIL ACTION NO. B-09-197
)

IMMUNOSYN CORPORATION,	 )
ARGYLL BIOTECHNOLOGIES, LLC, )
JAMES T. MICELI, DOUGLAS A.	 )
MCCLAIN, JR, FRANK MORALES, 	 )
ARGYLL EQUITIES, LLC,	 )
STEPHEN FERRONE, and DOUGLAS )
A. MCCLAIN, SR., 	 )

Defendants.	 )
	 )

FIRST AMENDED COMPLAINT AND JURY DEMAND
AND PROPOSED CLASS ACTION COMPLAINT

Now comes Denise Campbell on behalf of herself and others similarly situated and for
their complaint states as follows:

Parties

1. Plaintiff, Denise Campbell ("CAMPBELL"), is a resident of Bruce Mines,
Ontario, Cananda. CAMPBELL has MS.

2. Defendant, Immunosyn Corporation ("IMMUNOSYN"), is a Delaware
corporation with its principal place of business at 4225 Executive Square, Suite 260, La Jolla,
California.

3. Defendant, Argyll Biotechnologies, LLC ("ARGYLL BIOTECH"), is a Texas
limited liability company with its principal place of business at 4225 Executive Square, Suite
260, La Jolla, California.

4. Defendant, Argyll Equities, LLC ("ARGYLL EQUITIES"), is a Texas limited
liability company, with its principal place of business at 4225 Executive Square, Suite 260, La
Jolla, California.

5. Defendant, James T. Miceli ("MICELI"), is a resident of California. MICELI is
the Chief Executive Officer of ARGYLL BIOTECH and ARGYLL EQUITIES.
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6. Defendant, Douglas A. McClain, Jr. ("MCCLAIN"), is a resident of Georgia.
MCCLAIN is the President of ARGYLL BIOTECH and ARGYLL EQUITIES and the Chief
Financial Officer of IMMUNOSYN.

7. Defendant, Frank Morales ("MORALES") is a resident of Brownsville, Texas,
with a last known address of 2805 Hackberry Lane and at all material times hereto was
associated with Rio Valley Medical Center.

8. Defendant, Stephen Ferrone ("FERRONE"), is a resident of Illinois. FERRONE
is the President of IMMUNOSYN.

9. Defendant, Douglas A. McClain, Sr. ("MCCLAIN SR.") is a resident of Texas.
MCCLAIN SR. is an owner and/or controlling person with respect to ARGYLL EQUITIES
and/or ARGYLL BIOTECH.

Jurisdiction and Venue

10. This action is brought personally by CAMPBELL pursuant to the Securities
Exchange Act of 1934 (the "Exchange Act"), 15 U.S.C. § 78m, 78r and 78f and RICO statute 18
U.S.C. § 1964 et seq. Jurisdiction of this court and venue in this district are proper pursuant to
15 U.S.C. § 78aa and 18 U.S.C. § 1964 et seq. Further, jurisdiction is conferred under 15 U.S.C.
§ 1332(a)(1) because the Plaintiff and Defendants are citizens of different states and the amount
in controversy exceeds $75,000 in damages.

Governing Law

11. Pursuant to 15 U.S.C. § 78m, IMMUNYSON and its principals are required to
maintain public filings and books and records for the benefit of investors that accurately and
fairly reflect the transactions and dispositions of the assets of the issuer and maintain financial
records that conform with generally accepted accounting principles.

12. Pursuant to 15 U.S.C. § 78r (a), "Any person who shall make or cause to be made
any statement in any application, report, or document filed pursuant to this chapter or any rule or
regulation thereunder or any undertaking contained in a registration statement as provided in
subsection (d) of section 78o of this title, which statement was at the time and in the light of the
circumstances under which it was made false or misleading with respect to any material fact,
shall be liable to any person (not knowing that such statement was false or misleading) who, in
reliance upon such statement, shall have purchased or sold a security at a price which was
affected by such statement, for damages caused by such reliance, unless the person sued shall
prove that he acted in good faith and had no knowledge that such statement was false or
misleading. A person seeking to enforce such liability may sue at law or in equity in any court of
competent jurisdiction. In any such suit the court may, in its discretion, require an undertaking
for the payment of the costs of such suit, and assess reasonable costs, including reasonable
attorneys' fees, against either party litigant."
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13. Pursuant to 15 U.S.C. § 78f (a) and (b), "Every person who, directly or indirectly,
controls any person liable under any provision of this chapter or of any rule or regulation
thereunder shall also be liable jointly and severally with and to the same extent as such
controlled person to any person to whom such controlled person is liable, unless the controlling
person acted in good faith and did not directly or indirectly induce the act or acts constituting the
violation or cause of action." "It shall be unlawful for any person, directly or indirectly, to do
any act or thing which it would be unlawful for such person to do under the provisions of this
chapter or any rule or regulation thereunder through or by means of any other person."

14. Pursuant to 17 C.F.R. § 240.10b-5, "It shall be unlawful for any person, directly
or indirectly, by the use of any means or instrumentality of interstate commerce, or of the mails
or of any facility of any national securities exchange, (a) To employ any device, scheme, or
artifice to defraud, (b) To make any untrue statement of a material fact or to omit to state a
material fact necessary in order to make the statements made, in the light of the circumstances
under which they were made, not misleading, or (c) To engage in any act, practice, or course of
business which operates or would operate as a fraud or deceit upon any person, in connection
with the purchase or sale of any security.

15. Pursuant to 18 U.S.C. § 1964 (c) Any person injured in his business or property
by reason of a violation of section 1962 of this chapter may sue therefor in any appropriate
United States district court and shall recover threefold the damages he sustains and the cost of
the suit, including a reasonable attorney's fee, except that no person may rely upon any conduct
that would have been actionable as fraud in the purchase or sale of securities to establish a
violation of section 1962.

16. Pursuant to 18 U.S.C. § 1962 (a) It shall be unlawful for any person who has
received any income derived, directly or indirectly, from a pattern of racketeering activity or
through collection of an unlawful debt in which such person has participated as a principal
within the meaning of section 2, title 18, United States Code, to use or invest, directly or
indirectly, any part of such income, or the proceeds of such income, in acquisition of any interest
in, or the establishment or operation of, any enterprise which is engaged in, or the activities of
which affect, interstate or foreign commerce. Pursuant to 18 U.S.C. § 1962 (c) It shall be
unlawful for any person employed by or associated with any enterprise engaged in, or the
activities of which affect, interstate or foreign commerce, to conduct or participate, directly or
indirectly, in the conduct of such enterprise's affairs through a pattern of racketeering activity or
collection of unlawful debt. Racketeering is defined by Section 1961 and includes mail fraud.

Background of the Defendants and Corporate Entities

17. On or about January 15, 1999, MICELI, MCCLAIN, SR. and MCCLAIN, JR.
entered into a written partnership agreement, "for the purpose of devising, creating, designing,
pursuing, formulating, enacting and engaging in all companies, corporations, partnerships or
legal entities which are or have been or will be used by the parties for the purpose of creating any
income or tangible item recognized as having value foreign or domestic" with a term of "fifteen
years." (hereinafter the "Partnership Agreement").
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18. On or about August 26, 1999, MICELI was convicted of felony money
laundering, forgery, perjury and theft over $100,000 in the State of Illinois.

19. Thereafter, MCCLAIN, SR., MCCLAIN and MICELI worked together at
International Profit Associates ("IPA") in Illinois.

20. Through IPA, MCCLAIN SR. became involved with a public entity known as
Nextpath Technologies. MCCLAIN SR. was able to obtain and sell a large volume of shares of
Nextpath Technologies to unsuspecting investors, based on false information concerning the
company, for approximately $6,000,000.

21. MCCLAIN SR. received funds and/or distributed Nextpath Technologies stock
certificates through the US mail or other carriers interstate to unsuspecting investors.

22. MCCLAIN SR. communicated with prospective investors over the telephone,
interstate, to convince and deceive them into purchasing Nextpath Technologies stock.

23. Salvatore and Frank Bramante (hereinafter the "Bramanates") were investors
duped by MCCLAIN SR. to buy Nextpath Technologies stock based upon false and misleading
information.

24. The Bramantes were promised unrestricted stock in Nextpath Technologies, a
public company, but after much delay, were provided with restricted stock by MCCLAIN, SR.

25. The Bramantes sued MCCLAIN, SR. in United States District Court for the
District of Massachusetts and obtained judgment against him on June 1, 2005 for about
$4,500,000.

26. After MCCLAIN, SR.'s involvement with Nextpath Technologies, MCCLAIN,
SR., MCCLAIN, JR. and MICELI left IPA and worked together in an entity called FIT
Management.

27. Money from the sale of Nexthpath Technologies stock was used to finance the
start of FIT Management. FIT Management financed the start of ARGYLL EQUITIES.

28. As a result of numerous civil judgments against FIT Management and/or
MCCLAIN, SR., MCCLAIN, SR. did not publically own ARGYLL EQUITIES, but instead
operated for the company as a consultant and secret owner.

29. ARGYLL EQUITIES had the appearance of a legitimate financial/stock lender,
but operated more akin to a Ponzi scheme, as described in a lawsuit brought by Gerald W.
Schlief, Southern District of Texas, Houston Division, C.A. No. 08-cv-2128. The Gerald W.
Schlief lawsuit alleges that MICELI, MCCLAIN SR. and others violated the Racketeer
Influenced and Corrupt Organizations Act ("RICO") and committed numerous racketeering
activities.
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30. ARGYLL EQUITIES was used to defraud several investors and/or companies,
including but not limited to Gerald W. Schlief, T. Paul Bulmahn, Siko Venture Limited, Louis D.
Paolino, Jr., and Servicios Directivos Servia, S.A. de C.V. Each of these persons/entities
brought civil lawsuits against ARGYLL EQUITIES.

31. Upon information and belief, numerous unsatisfied civil judgments exist against
ARGYLL EQUITIES, FIT Management, and MCCLAIN, SR. for fraud and/or stock lending
fraud. See Exhibit A hereto (According to counsel to Defendants, Mr. Bulmahn has unsatisfied
judgments in the approximate amount of $69,000,000 against Argyll Equities, James T. Miceli
and Douglas A. McClain, Jr. Further, Plaintiffs in SA-10-CA-534-OLG hold an unsatisfied
judgment against Douglas A. McClain, Sr. entered June 1, 2005 in the face sum of $575,000.)

32. During ARGYLL EQUITIES' demise in 2006 and 2007, as a reputable and
financially stable company, through numerous lawsuits and judgments entering against it,
ARGYLL EQUITIES' financed the start up of ARGYLL BIOTECH.

33. ARGYLL BIOTECH and/or ARGYLL EQUITIES financed the start up of
IMMUNOSYN and financially control IMMUNOSYN.

34. At all relevant time hereto, ARGYLL BIOTECH claimed to own, develop, and
promote a drug called SF-1019.

35. At all relevant times hereto, IMMUNOSYN claimed in its SEC filings and
website to own the exclusive rights to market and sell SF-1019.

36. Similar to MCCLAIN, SR.'s false and misleading promotion and sale of Nextpath
Technologies stock, the DEFENDANTS, acting together, have engaged in the false and
misleading promotion of IMMUNOSYN stock, for financial gain, to the detriment of others.

37. Upon information and belief, the MICELI, MCCLAIN, JR. and/or MCCLAIN,
SR., personally or through entities that they control, have sold IMMUNOSYN stock from April
2007 through the present totaling more than $14,000,000.

38. MICELI, MCCLAIN, SR., and MCCLAIN, JR., personally and through
ARGYLL BIOTECH, have been involved in the distribution of SF-1019 throughout the United
States

39. MICELI, MCCLAIN, SR., and MCCLAIN, JR. have been personally involved in
the retention of profits from the sale of SF-1019.

40. MICELI, MCCLAIN, SR., and MCCLAIN, JR. have been personally involved in
the development of media statements and promotional statements made on their companies'
websites concerning SF-1019.

41. MICELI, MCCLAIN, SR., and MCCLAIN. JR. control ARGYLL EQUITIES,
ARGYLL BIOTECH and IMMUNOSYN.
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42. MICELI, MCCLAIN, SR., and MCCLAIN, JR. have financially stripped
ARGYLL EQUITIES and ARGYLL BIOTECH of assets purposely and through the judgments
rendered against said companies due to their active fraud. Prior to leaving ARGYLL EQUITIES
and ARGYLL BIOTECH "judgment proof," said entities were used by MICELI, MCCLAIN,
SR. and MCCLAIN, JR. to commit fraud upon DENISE CAMPBELL.

43. With respect to the operation of ARGYLL EQUITIES and ARGYLL BIOTECH,
MICELI, MCCLAIN, SR., and MCCLAIN. JR. have failed to follow corporate formalities,
segregate their personal assets from business assets, and make required tax filings for money
received by them from the companies and money paid to employees, consultants, and 1099
labor.

44. MICELI, MCCLAIN, SR., and MCCLAIN, JR. are the alter egos of ARGYLL
EQUITIES and ARGYLL BIOTECH.

45. MICELI, MCCLAIN, SR., MCCLAIN, JR. and ARGYLL BIOTECH knowingly
provided SF-1019 to FRANK MORALES and MITCHELL MELLING to sell and administer to
MS sufferers in and outside of the United States.

The Fraud Upon the Plaintiff

46. CAMPBELL viewed Alan Osmond on Larry King live and heard about a drug he
was taking and promoting for MS.

47. Following the TV show, CAMPBELL went to Alan Osmond's website, which led
her to ARGYLL BIOTECH's website, and ultimately IMMUNOSYN's website, to read about
SF-1019, a drug being promoted by Alan Osmond, ARGYLL BIOTECH and IMMUNYSON.

48. ARGYLL BIOTECH's website is linked to a promotional letter from Alan
Osmond for ARGYLL BIOTECH and SF-1019.

52. On or about January 10, 2008, after viewing IMMUNOSYN's, ARGYLL
BIOTECH's and Alan Osmond's websites, CAMPBELL purchased 200 shares of Immunyson
stock at $2.35 a share for a total cost to her of $508.48.

53. IMMUNOSYN's website made statements concerning the approvals for and
effectiveness of SF-1019, not limited to, a claim that SF-1019 had been effective in diabetic
ulcer healing.

54. In early March 2008, CAMPBELL communicated, through her sister, with Alan
Osmond via email concerning SF-1019 and was directed by someone responding to Alan
Osmond's emails to Dr. Mitchell Melling in Utah to learn about obtaining SF-1019.

55. During March/April 2008, CAMPBELL spoke to Krystal Bradshaw at Dr.
Mitchell Melling's office concerning obtaining SF-1019.
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56. Ms. Bradshaw, an agent of Dr. Melling, assured CAMPBELL of the success
patients were having with SF-1019.

57. Dr. Mitchell Melling's office referred CAMPBELL to Dr. Frank Morales in
Texas to obtain SF-1019.

58. MORALES was obtaining SF-1019 from ARGYLL BIOTECH or its agent.

59. CAMPBELL contacted MORALES' office during April 2008 to learn about SF-
1019 and to obtain it.

60. CAMPBELL was told by an agent of MORALES that patients of Dr. Morales
were having great success with SF-1019, some of them "getting out wheel chairs and walking."

61. In April and May 2008, CAMPBELL purchased SF-1019 from MORALES
through Rio Valley Medical Center.

62. MORALES shipped SF-1019 from Brownsville, Texas to Michigan so that
CAMPBELL could pick up the drug in the United States.

63. CAMPBELL paid MORALES and/or Rio Valley Medical Center about $1,450
for four vials of SF-1019 ("BATCH ONE").

64. MORALES was the owner of Rio Valley Medical Center.

65. SF-1019 has never been approved by the FDA for sale in the United States

66. SF-1019 has not passed typical safety protocols for FDA approval.

67. CAMPBELL injected herself with the SF-1019 from BATCH ONE.
CAMPBELL was under the impression that the SF-1019 from BATCH ONE improved her
medical condition.

68. On August 12, 2008, IMMUNOSYN claimed to have received governmental
approval from Malaysia for SF-1019 for treatment, marketing and distribution in Malaysia.

69. Based upon the information on IMMUNOSYN's and ARGYLL BIOTECH's
website, including the new governmental approval received in Malaysia, and the success stories
heard from MORALES' office, CAMPBELL purchased IMMUNYSON stock again on October
15, 2008.

70. Upon information and belief, Alan Osmond was paid by ARGYLL EQUITIES
and/or ARGYLL BIOTECH to promote SF-1019 and received stock to promote SF-1019.
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71. Alan Osmond promoted SF-1019 by claiming its effectiveness, to further his
financial interest in the product, which was not disclosed to CAMPBELL and others.

72. In 2007, a safety study was performed on SF-1019 by one or more of the
DEFENDANTS through Iso-tex Diagnostics in Friendswood, Texas, the manufacturer of SF-
1019. Four rats died during the safety study. The draft report of the results stated, among other
things, "[the study] should not be used in any way, shape or form to advance product registration
of SF-1019 with any regulatory agency. To do so would invite problems. The deaths during the
study are troubling."

73. The DEFENDANTS have not reported the results of safety studies on SF-1019 to
CAMPBELL or the public, said results would have been important to CAMPBELL and others in
deciding whether to take SF-1019.

74. IMMUNOSYN claims in its annual report for the fiscal year ending December
31, 2007 that, "Argyll Biotech's only data regarding the safety and efficacy of SF-1019 is based
on uncontrolled observations of a precursor to SF-1019 among a small group of individuals, not
SF-1019 itself"

75. ARGYLL BIOTECH claimed on its website that, "Following a series of toxicity
studies in animals, SF-1019 demonstrated a positive safety result."

76. ARGYLL BIOTECH also claimed on its website to have completed a first phase
proof of concept trial in Europe.

77. ARGYLL BIOTECH also claimed to have obtained "informed consent" approval
in the EU and "compassionate waiver" status in the US.

78. Upon information and belief, ARGYLL BIOTECH has not completed a first
phase proof of concept trial in Europe and has not obtained approval to distribute SF-1019 in the
EU or US under an "informed consent" or "compassionate waiver" status.

79. Being unaware of Alan Osmond's financial interest in SF-1019/Immunosyn and
the safety studies on SF-1019, CAMPBELL relied upon the promotional statements made by
Alan Osmond, Immunosyn's website, and ARGYLL BIOTECH's website, in purchasing SF-
1019 and Immunosyn stock.

79.	 In May 2008, CAMPBELL contacted MORALES for a second time to obtain
more SF-1019. MORALES sold CAMPBELL 12 vials of what was purported to be SF-1019 for
about $3,750 ("BATCH TWO").

80. CAMPBELL injected herself with SF-1019 from BATCH TWO over a period of
time.

81. Upon information and belief, BATCH TWO contained no active agents and/or
was water or saline solution.
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82. MORALES and/or the DEFENDANTS misrepresented to CAMPBELL the
contents of the drug being sold to her as SF-1019.

83. CAMPBELL relied upon the representations in the aforementioned websites and
of MORALES in purchasing SF-1019.

84. After becoming concerning with BATCH TWO of SF-1019, CAMPBELL sold
IMMUNOSYN stock on or about May 8, 2009 at a monetary loss.

85. IMMUNOSYN has reported no revenue for 2007 and 2008. IMMUNOSYN's
10-Q dated May 15, 2008 claims, "As of the date of this report, we have no revenue and limited
operations." This 10-Q is signed by MCCLAIN and FERRONE.

86. SF-1019 has been sold for a profit in the United States during at least 2008.

87. ARGYLL BIOTECH, through MICELI, MCCLAIN, SR. and MCCLAIN, JR.
have been selling SF-1019 through various commercial channels, including MORALES and
Mitchell Melling, exchanging SF-1019 for services and good will, and failing to report and/or
allocate income to IMMUNOSYN to the detriment of its stockholders, including CAMPBELL,
an in violation of IMMUNOSYN's exclusive right to market and sell SF-1019.

88. The SEC filings made by IMMUNOSYN, as reported and/or signed by
MCCLAIN, JR. and FERRONE, have been false and/or misleading.

COUNT I — THE EXCHANGE ACT/SECURITIES FRAUD

89. Plaintiff hereby incorporate and restates herein the foregoing paragraphs 1-88 as
if fully stated herein.

90. MCCLAIN, JR. and FERRONE, as officers of IMMUNOSYN, signed an SEC
Filing known as a 10-QSB for the period ending 9/30/07 stating that IMMUNYSON had the
"exclusive worldwide license to market, distribute and sell .. . SF-1019."

91. IMMUNOSYN's website and press release dated October 25, 2007 contained
therein, as reviewed and approved for publication by MCCLAIN, JR. and FERRONE, claimed
that IMMUNYSON had the exclusive worldwide license to market, distribute and sell SF-1019
(the "Exclusive License"). See Exhibit B hereto.

92. CAMPBELL, after review and reasonable reliance upon the representations
contained in IMMUNOSYN's website and the press release dated October 25, 2007, including
the representation that IMMUNOSYN had the exclusive worldwide license to market, distribute
and sell SF-1019, bought IMMUNOSYN stock during January 2008.
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93. IMMUNOSYN, MCCLAIN, JR. and FERRONE knowingly misrepresented to
potential purchasers of IMMUNOSYN stock, including CAMPBELL, that IMMUNOSYN held
the Exclusive License as to SF-1019 to induce CAMPBELL and others to purchase stock in
IMMUNOSYN.

94. IMMUNOSYN, MCCLAIN, JR. and FERRONE were each aware of the sale, or
intended sale, of SF-1019 through commercial channels in contravention of IMMUNOSYN's
Exclusive License at the time it was represented to CAMPBELL through IMMUNOSYN's
website and press release that IMMUNOSYN would hold said Exclusive License.

95. The IMMUNOSYN stock purchased by CAMPBELL during January 2008 was
ultimately sold for less than she paid.

96. IMMUNOSYN has reported no income from any source in its SEC filings from
inception to date

97. The known violation of the Exclusive License, IMMUNOSYN's only asset, and
the loss of revenue from the sale of SF-1019 by others has negatively impacted IMMUNOSYN's
stock price, to the detriment of CAMPBELL.

98. Further, if CAMPBELL had known that others could sell SF-1019 outside of
IMMUNOSYN's Exclusive License, she would not have purchased IMMUNOSYN stock.

99. On July 16, 2008, IMMUNOSYN issued a press release on its website and
elsewhere, as reviewed and approved for publication by MCCLAIN, JR. and FERRONE, stating,
"Immunosyn Corporation announced today that the distribution of SF-1019 in the State of Utah
is anticipated to begin shortly though Renewed Hope Clinic in Beaver, Utah." See Exhibit C
hereto.

100. The press release concerning distribution of SF-1019 through Renewed Hope
Clinic in Beaver, Utah was false when made and only made to promote SF-1019 and to sell
IMMUNOSYN stock.

101. Dr. Mitchell Melling was associated with the Renewed Hope Clinic in Beaver,
Utah.

102. IMMUNOSYN, MCCLAIN, JR. and FERRONE knew the press release of July
16, 2008 concerning distribution through Renewed Hope Clinic was false when made because,
on July 9, 2008, Dr. Mitchell Melling and Doug McClain of Argyll Biotech went before the Utah
Physician's Board to seek approval for a pharmacy license to sell/administer SF-1019 in Utah.
See Exhibit D hereto.

103. During the July 9, 2008 meeting before the Utah Physician's Board, Dr. Melling
acknowledged that he did not have information about the facility in Texas manufacturing SF-
1019, that he understood that SF-1019 was not approved by the FDA, and that "he does not
know if [SF-1019] is what it is suppose to be."
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104. It was confirmed during the July 9, 2008 meeting before that Utah Physician's
Board that there was no error in the prior administrative decision to not license Dr. Melling to
sell SF-1019 in Utah.

105. On August 12, 2008, IMMUNOSYN issued a press release on its website and
elsewhere, as reviewed and approved for publication by MCCLAIN, JR. and FERRONE, stating,
"Immunosyn Corporation announced today that marketing, distribution and patient treatment
approval has been granted by the Ministry of Health Malaysia for SF-1019 in the Private Pay
Health Sector in Malaysia." See Exhibit E hereto.

106. IMMUNOSYN, MCCLAIN, JR. and FERRONE knew the press release of
August 12, 2008 was false when made because IMMUNSOYN's SEC filings published after
August 12, 2008 indicate that no approvals have been received in any country for the sale or
distribution of SF-1019 at any time.

107. CAMPBELL reviewed the July 16, 2008 and August 12, 2008 press releases by
IMMUNOSYN and reasonably relied upon the representations contained therein in purchasing
IMMUNOSYN stock during October 2008 and February 2009.

108. CAMPBELL sold the stock purchased in October 2008 and February 2009 during
May 2009 at a monetary loss.

109. CAMPBELL was induced to purchase IMMUNOSYN stock by the
aforementioned press releases made by IMMUNOSYN, by and/or with the consent of
IMMUNOSYN's officers, MCCLAIN, JR. and FERRONE, said press releases proving to be
false and/or made with reckless disregard for the truth.

110. During the period of time that CAMPBELL was purchasing stock in
IMMUNOSYN, starting in January 2008 and ending in February 2009, MICELI, MCCLAIN,
JR., ARGYLL BIOTECH, and other offshore entities controlled by them, in whole or in part,
were selling IMMUNOSYN corporation stock at great profit, based upon the false market value
being maintained by the release of false and misleading press releases, three of said press
releases being set forth supra.

WHEREFORE, CAMPBELL prays for damages in amount to be proven at trial against
the Defendants Immunosyn Corporation, Stephen Ferrone, and Douglas A. McClain, Jr., jointly
and severally, for their violations of the Exchange Act and securities fraud, plus interest, costs
and attorneys fees.

COUNT II— FRAUD

111. Plaintiff hereby incorporate and restates herein the foregoing paragraphs 1-110 as
if fully stated herein.
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112. During April 2008, MORALES, through a telephone call between CAMPBELL
and MORALES' agent, held himself out to CAMPBELL to be a medical doctor in the State of
Texas, the location of his clinic. Further, though his agent, MORALES represented to
CAMPBELL the success of SF-1019 by stating patients were getting out of wheel chairs and
walking.

113. At all relevant times hereto, MORALES was not a licensed medical doctor in the
State of Texas.

114. During April and May 2008, MORALES was practicing medicine in the State of
Texas without a medical license in violation of Section 155.001 of the Texas Occupations Code.

115. In purchasing and receiving SF-1019 from MORALES, CAMPBELL reasonably
believed that MORALES was a licensed medical doctor in the State of Texas and that he was
treating patients as a licensed medical doctor with SF-1019.

116. CAMPBELL reasonably believed that MORALES was licensed to practice
medicine in the State of Texas and she would not have purchased SF-1019 from MORALES if
he did not hold himself out to be a medical doctor directly or through his clinic and agents.

117. CAMPBELL has been harmed by reasonably relying upon representations that
MORALES was a medical doctor, that he was successfully treating patients with MS as a
medical doctor and that she was being sold SF-1019 by a medical doctor.

118. CAMPBELL had suffered monetary damages from purchasing SF-1019 and
unknown physical harm by taking an unapproved drug of unknown composition.

WHEREFORE, CAMPBELL prays for damages in amount to be proven at trial against
the Defendants Morales for fraud, plus interest, costs and attorneys fees.

COUNT III — RICO

119. Plaintiff hereby incorporate and restates herein the foregoing paragraphs 1-118 as
if fully stated herein.

120. Defendants MICELI, MCLAIN, JR., and MCCLAIN, SR. are engaged in a
scheme or enterprise to defraud MS sufferers in desperate need for help by selling them a drug
called SF-1019 at great cost and expense which has no FDA approval and is not being sold by
licensed medical professionals as required by law.

121. Defendants MICELI, MCLAIN, JR., and MCCLAIN, SR. knew or should have
known that it was illegal to sell and/or distribute SF-1019 through unlicensed medical doctors in
the State of Texas and/or did so with reckless disregard for the law.

122. Defendants MICELI, MCLAIN, JR., and MCCLAIN, SR. knew or should have
known that MORALES was not licensed to practice as a medical doctor in the State of Texas.

12
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123. Defendants MICELI, MCCLAIN, SR. and MCCLAIN, JR. are also engaged in a
scheme to sell SF-1019 for their own financial gain outside of the exclusive license held by the
publically traded company they control, IMMUNOSYN.

124. Defendants MICELI, MCCLAIN, SR. and MCCLAIN, JR. are distributing SF-
1019 and IMMUNOSYN stock certificates interstate through the US mail or other carriers.

125. Defendants MICELI, MCCLAIN, SR. and MCCLAIN, JR. are using email,
websites and telephone communications to sell SF-1019 interstate.

126. MICELI, MCCLAIN, SR. and MCCLAIN, JR. operate as an enterprise through
various entities as described supra and through their association and agreement to make money.

127. MICELI, MCCLAIN, SR. and MCCLAIN, JR. have engaged in a pattern of
racketeering activity, to the detriment of others, including CAMPBELL.

128. MICELI, MCCLAIN, SR. and MCCLAIN, JR. have engaged in monetary
transactions (including but not limited to the creation of IMMUNOSYN and ARGYLL
BIOTECH) with money derived from unlawful activities and/or racketeering activity in prior
enterprises.

129. There is a likelihood of continuing criminal activity by MICELI, MCCLAIN, JR.
and MCLAIN, SR. See Exhibit F hereto.

130. As a result of the unlawful conduct and RICO violations committed by MICELI,
MCCLAIN, SR. and MCCLAIN, JR., CAMPBELL has been damaged.

WHEREFORE, CAMPBELL prays for damages in amount to be proven at trial against
James Miceli, Douglas A. McClain Sr., and Douglas McClain, Jr. for their violations of RICO,
plus interest, costs and attorneys fees.

COUNT IV — CONSPIRACY TO VIOLATE RICO

131. Plaintiff hereby incorporate and restates herein the foregoing paragraphs 1-130 as
if fully stated herein.

132. RICO prohibits any person from conspiring to violate RICO.

133. MICELI, MCCLAIN, SR., MCCLAIN, JR. had agreements and/or
understandings with each other to engage in racketeering activities individual and through
companies they would own and control.

134. MORALES had an agreement with MCCLAIN, SR. to sell SF-1019 for profit,
without a license to sell said drug in the State of Texas, and in violation of Section 155.001 of
the Texas Occupations Code.

13
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135. MORALES sold SF-1019 for a profit in furtherance of the scheme or enterprise to
defraud MS sufferers in desperate need for help by selling them a drug touted as the cure.

136. MCCLAIN, SR. has not filed federal tax returns since 2006.

137. MCCLAIN, SR. has held himself out to the owner of ARGYLL BIOTECH, its
Chief Science Officer and/or its Director of Public Relations in his dealings with MORALES.

138. MCCLAIN, SR. has personally paid ARGYLL BIOTECH's financial obligations
and received money from ARGYLL BIOTECH to pay his personal expenses, such that
ARGYLL BIOTECH's funds and money have been comingled with those of MCCLAIN, SR.

139. MCCLAIN, SR. has received income from ARGYLL BIOTECH and neither
MCCLAIN, SR. nor ARGYLL BIOTECH have reported the income to the IRS.

140. ARGYLL BIOTECH and ARGYLL EQUITIES of the alter egos of MICELI,
MCCLAIN, SR. and MCCLAIN, JR.

141. MICELI, MCCLAIN, SR., MCCLAIN, JR., ARGYLL BIOTECH, ARGYLL
EQUITIES, and FRANK MORALES have committed racketeering activities and/or acts in
furtherance of racketeering activities.

142. CAMPBELL was harmed by the conspiracy to violate RICO and has suffered
actual damages.

WHEREFORE, CAMPBELL prays for damages in amount to be proven at trial against
James Miceli, Douglas A. McClain Sr., Douglas McClain, Jr., Argyll Biotechnologies, LLC,
Argyll Equities, LLC and Frank Morales for their violations of RICO, plus interest, costs and
attorneys fees.

COUNT V — UNJUST ENRICHMENT

143. Plaintiff hereby incorporate and restates herein the foregoing paragraphs 142 as if
fully stated herein.

144. MORALES has been unjustly enriched by the sale of water/saline as SF-1019 to
CAMPBELL.

145. MORALES has received money as a result of the sale of SF-1019 to CAMPBELL
and has been unjustly enriched by the amount of money received and should be required to
disgorge that amount.

WHEREFORE, CAMPBELL prays for damages in amount to be proven at trial against
the MORALES for unjust enrichment, plus interest, costs and attorneys fees.

14
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COUNT VI- EXEMPLARY DAMAGES

146. Plaintiff hereby incorporate and restates herein the foregoing paragraphs 1-145 as
if fully stated herein.

147. CAMPBELL seeks exemplary damages in connection with her claims of fraud in
the largest amount allowable by law.

148. Further, the actions and conduct of Douglas McClain, Jr., Stephen Ferrone, James
T. Miceli, Douglas A. McClain, Sr. and Frank Morales was committed knowingly and
intentionally and violates Section 32.46 of the Texas Penal Code, insofar as the Defendants sold
SF-1019 and Immunosyn Corporation stock by deception.

WHEREFORE, CAMPBELL prays for damages in amount to be proven at trial,
including direct, consequential and mental pain and suffering, against Douglas McClain, Jr.,
Stephen Ferrone, James T. Miceli, Douglas A. McClain, Sr. and Frank Morales in accordance
with Section 32.46 of the Texas Penal Code, plus interest, costs and attorneys fees.

Class Action Averments

149. The joinder of all members of the class of persons harmed by the aforementioned
conduct is impractical.

150. The member class includes, potentially, all those individuals sold SF-1019 and all
those individuals that purchased IMMUNOSYN stock. Given that there is over 270 million
outstanding shares, the member class is likely large.

151. The claims are typical among the class because: 1) the batch of SF-1019 that was
water/saline would likely have been distributed to more than just CAMPBELL, 2) the profits
derived and not reported from the sale of SF-1019 would equally affect all stockholders, 3) the
violation of the exclusive sale rights to IMMUNYSON of SF-1019 would equally affect all the
stockholders, 4) the same information concealed from CAMPBELL, that would have been
material to her purchase of SF-1019 and IMMUNOSYN stock would have been equally
important to other class members, and 5) the misrepresentations in IMMUNOSYN's SEC filings
and press releases impacted all investors in IMMUNOSYN and users of SF-1019.

152. The representative parties will fairly and adequately protect the interests of the
class.

153. The claims have questions of law and fact common to the class that predominate
over any questions affecting only individual class members and a class action is superior to other
available methods for the fair and efficient adjudication of the controversy.

154. The prosecution of separate actions by individual member of the class would
create a risk of inconsistent results and/or be dispositive of the interests of the other members not
parties to the adjudications.

15
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155. All of the stockholders affected by a violation of the exclusive sale rights of
IMMUNYSON and/or profits not reported to IMMUNYSON from the sale of SF-1019 are
important common issues to the class that predominate over any questions affecting only
individual class members.

156. A class action is superior to other methods for the fair and efficient adjudication
of the claims herein asserted. The likelihood of individual class members prosecuting separate
individual actions is remote due to the relatively small monetary loss suffered by each potential
class member as compared to the burden and expense of prosecuting litigation of this nature and
magnitude. Further, the potential class members are in many cases person suffering from MS
that are on public assistance or otherwise financially incapable of financing separate lawsuits.
Absent a class action, DEFENDANTS are likely to avoid liability for their wrongdoing, and
class members are unlikely to obtain redress for their wrongs alleged herein.

Prayer for Class Certification and Relief

WHEFEFORE, the Plaintiff requests class certification pursuant to F.R.C.P. 23 and that
judgment be entered in favor of the Plaintiff and the class as certified, and all such further relief
granted as may be appropriate under the circumstances, including an award of costs and attorney
fees.

Jury Demand

Plaintiff demands a trial by jury on all Counts so triable.

PLAINTIFF, DENISE CAMPBELL,
by her attorneys,

/s/ Andrew J. Tine
Andrew J. Tine
RI State Bar No. 633639
Law Offices of Andrew J. Tine
251 Thames Street, 2nd Floor
Bristol, Rhode Island 02809
Telephone:	 (401) 396-9002
atineidztinelaw.corn 
and

/s/ Gershon Cohen 
Gershon Cohen
State Bar No. 04508325
1250 N.E. Loop 410, Suite 234
San Antonio, Texas 78209
Telephone:	 (210) 826-7299
gershon.cohen@gmail.com 

16



Case 1:09-cv-00197 Document 33 Filed in TXSD on 09/30/10 Page 17 of 17

CERTIFICATE OF SERVICE

I, Andrew J. Tine, hereby certify that I filed the foregoing electronically this 30th day of
September 2010 using the ECF system for the Southern District of Texas and that all counsel of
record will receive electronic notice of said filing.

/s/Andrew J. Tine
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

SAN ANTONIO DIVISION

PETER BRAMANTE, MICHAEL 	 §
BRAMANTE, ERNEST COVINO, 	 §
ROBERT KAMINSKI, ERNEST	 §
RAMEY, CHRISTOPHER BRAMANTE, §
AND DONNA M. BRAMANTE	 §

Plaintiffs,	 § Civil Action No.
§ SA-10-CA-0534-OLG

V.	 §

DOUGLAS A. MCCLAIN, SR. AND	 §
PADMORE HOLDINGS, LTD.	 §

Defendants. §

INTERVENOR-PLAINTIFF'S REBUTTAL TO PLAINTIFF'S OPPOSITION
TO THE NUNLEY FIRM, LLP'S MOTION TO INTERVENE 

TO THE HONORABLE JUDGE ORLANDO GARCIA-

Intervenor-Plaintiff, THE NUNLEY FIRM, L.L.P., files this its Rebuttal to Plaintiff's

Opposition to the Nunley Firm, LLP's Motion to Intervene and in support thereof shows as

follows:

FACTS IN SUPPORT OF REBUTTAL

As indicated in its Complaint in Intervention, The Nunley Firm entered into an

agreement with James T. Miceli ("Miceli") and Douglas A. McClain, Jr. ("McClain, Jr.)

whereby shares of stock of Immunosyn Corp. ("Immunosyn") ("Immunosyn Stock") were

pledged to Nunley to secure payment of legal fees and expenses due Nunley as well as

other creditors. See Exhibit "A" to The Nunley Firm, L.L.P.'s Motion to Intervene. The

Immunosyn Stock pledged was stock owned by Miceli and McClain, Jr. individually as well

as Immunosyn Stock owned by various entities (the "Argyll Entities") in which Miceli and

McClain, Jr. were and are the majority shareholders, officers and/or directors. Immunosyn
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Stock was also pledged to secure Nunley's continued representation of Miceli, McClain,

Jr. and the Argyll Entities as well as Nunley's representation of same in the future.

Other creditors subsequently requested that the Immunosyn shares pledged to

Nunley also be held by him as security and/or in trust for the payment of an agreed

judgment entered in Cause No. 2007-68405. The agreed judgment was in favor of T. Paul

Bulmahn ("Bulmahn"). The pledge in favor of Bulmahn was subsequently expanded to

include an agreed judgment entered against Miceli and McClain, Jr., individually.

Pursuant to the terms of the pledge agreement, Miceli and McClain, Jr. have

delivered and continue to deliver Immunosyn Stock owned by them individually as well as

those owned by Argyll Entities. The first Immunosyn Stock was delivered to Nunley on or

about August 23, 2007, The Immunosyn Stock owned by Padmore was physically

delivered on January 22, 2008. The most recent delivery of stock took place on or about

March 16, 2010-

Miceli and McClain, Jr., members of Padmore whose combined ownership interest

therein is ninety percent (90%), have the exclusive authority to determine the interests of

the beneficial owners of Padmore's Immunosyn Stock. See, Exhibit "A" to Plaintiffs' First

Amended Complaint. Douglas A. McClain, Sr., Defendant herein, has neither possession

nor rontroI of the Immunosyn Stock pledged to Nunley nor has he ever had possession or

control of said stock.

As indicated in Plaintiffs' Opposition to Motion to Intervene, Peter Bramante and

Salvador Bramante, not parties to the instant litigation, filed suit in Cause No. 06-CA-4010

to enforce the judgment made the bases of the current litigation. Nunley undertook
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representation of McClain, Jr., the son of Douglas A. McClain, Sr., and Padmore Holding,

Ltd. - named Defendants therein (The "First Litigation"). Miceli and McClain, Jr., having the

exclusive right to determine the beneficial ownership interests of the members in the

Immunosyn Stock, agreed that 2,804,000 shares of Padmore's Immunosyn Stock would

be held for the benefit of the plaintiffs therein until such time as the judgment held by the

parties in the First Litigation was satisfied either by: 1) payment of the judgment by

liquidation of the stock or 2) other means.

The First Litigation was resolved by confidential settlement. All terms and conditions

thereto were satisfied including the payment of monies to plaintiffs on behalf of McClain,

Jr. The sums due under the terms of the confidential settlement agreement were paid by

Miceli, McClain, Jr. and/or the Argyll Entities and not by Douglas A. McClain, Sr. When the

terms and conditions of the confidential settlement agreement were fulfilled, all claims to

the 2,800,000 shares of Immunosyn held by Nunley and in the name of Padmore were

satisfied and extinguished.

In keeping with the pledge agreement entered into between Nunley. Miceli and

McClain, Jr. in 2006, Nunley continues to hold the Imrunosyn Stock issued to Padmore

(and others) as securityforfees and expenses incurred and outstanding as well as security

for fees and expenses incurred by the individuals and/or Argyll Entities in ongoing and

future legal representation, as well as T. Paul Bulmahn and other creditors.

To date, Miceli, McClain, Jr. and/or the Argyll Entities are indebted to Nunley in the

amount of $1,173,611.95, and continuing. Mr. Bulmahn'sjudgments total an approximate

amount of $69,606,000.00. Nunley continues to represent Miceli, McClain, Jr. and some

Argyll Entities in pending matters including, but not limited to, Cause No. B-09-197; Denise
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Campbell; et. al. v. Immunosyn Corp; et al; In the United States District Court for the

Southern District of Texas - Brownsville Division - litigation in which counsel for Plaintiffs

in the current litigation aiso represents the named Plaintiff therein. But, more importantly,

Nunley continues to hold the stock for T. Paul Bulmahn and other creditors.

II.
ARGUMENT AND AUTHORITIES

A. Douglas A. McClain, Sr. does not have possession nor control over the
Immunosyn Stock that would authorize an order of turnover.

As indicated infra, Miceli and McClain, Jr. have the exclusive authority to determine

the interests of the beneficial owners in the Immunosyn shares owned by Padmore They

have held this exclusive authority since no later than January 3, 2047, the date of the SEC

13D filing. See, Exhibit "A" to Plaintiffs' First Amended Complaint. Douglas A. McClain,

Sr does not have nor has he ever had, possession or control over the Immunosyn shares

owned by Padmore. Miceli and McClain, Jr. agreed to utilize Immunosyn Stock Certificate

No. 1727, issued to Padmore, as security for the payment of monies due under the

confidential settlement agreement reached in the First Litigation. Once those sums were

paid, the claims of the plaintiffs in the First Litigation to that specific stock certificate were

extinguished and the Immunosyn Stock became part of the shares pledged to Nunley

under the original pledge agreement of 2006.

B. Nunley and Bulmahn have a valid security interest in the Immunosyn stock.

A pledge is a deposit or delivery of possession and control of property vesting a right

to the property in the pledgee to the full extent necessary to protect and collect the debt.
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First National Bank in Grand Prairie v. N. Mentz & Co.; Inc., 498 S.W.2d 478 (Tex. Civ.

App.).

A security interest attaches to collateral when it becomes enforceable against the

debtor with respect to the collateral [ ... ]. A security agreement is enforceable against the

debtor and third parties when 1) value has been given; 2) the debtor has rights in the

collateral or the power to transfer rights in the collateral to a secured party; and 3) the

security is in the possession of the secured party. TEX. Bus. & CaM. CODE §9.203(a) and

(b); CAE. CoM . CODE 9203. For purposes of Section 9.203 of the Texas Business, a

security interest in a certificated security occurs when it has been delivered to the secured

party. A security interest attaches in an uncertificated security when the collateral is in the

"possession" of the secured party. For purposes of fulfilling the requirements of

attachment of an uncertificated security, delivery occurs when the issrier registers the

purchaser as the registered owner. TEX. Bus. &CoM. CODE §8.301(b)(1). Manual delivery,

even where the pledge consists of corporeal personal property such as stock, is not

necessarily required, but in many such cases a constructive or symbolic delivery of such

property has been held sufficient. Central National Bank v. Latham & Co., 22 S.W.2d 765,

768 (Tex. Civ. App. — Waco 1929, no writ).

Nunley and Bulmahn's security interest in the Immunosyn stock attached when

Padmore became the registered owner of the uncertificated stock as further manifested

by physical delivery of the Immunosyn stock both to Padmore through Miceli and McClain,

Jr. And then delivery to Nunley.

5
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C.	 The Immunosyn Stock is subject to a Trust Agreement for the benefit of
Nunley and Bulmahn.

It is abundantly clear that a Trust was created by Miceli and/or McClain, Jr. The

beneficiaries of the trust are indisputably Nunley and Bulmahn. The McClain family

members and Argyll Entities that own the shares of Immunosyn Stack are contingent

beneficiaries. That is, the McClain family members and Argyll Entities would only receive

their shares of stock if and only if the debt owed to Nunley and Bulmahn were satisfied in

full. A trust in either real or personal property is enforceable only if there is written

evidence of the trust's terms bearing the signature of the settlor or the settlor's authorized

agent. TEX. PRaP. CODE §112.004. However, parol evidence is admissible to establish an

express parol trust. Gause v. Gause, 434 S.W. 2d 409, 415,-415 (Tex. Civ. App. — Austin,

1968, no writ). The test to establish whether a verbal trust has been shown is by proof

that is reasonable clear and certain. Eaton v. Husted, 172 S.W.2d 493 (Tex. 1943);

Gause v. Gausc, 430 S.W. 2d 409, 415, 416 (Tex. Civ. App. Austin, 1968, no writ);

Powell v. Jackson, 320 S.W.2d 20 (Tex. Civ. App - Amarillo, 1958, writ ref'd ns.e.).

The trust at issue protects the creditors. Miceli, McClain, Jr. and/or the Argyll

Entities provided that the interest of the contingent beneficiaries; to-wit, members of the

McClain family and the Argyll Entities could not be voluntarily or involuntarily transferred

before payment or delivery of the interest to the beneficiaries (Nunley and Bulmahn) bythe

trustee. TEX. PROP. CODE §112.035.

The evidence that a spendthrift trust was created in favor of Nunley and Bulmahn

is reasonably clear and certain. Bulmahn did not abstract either his judgment against

either Argyll Equities, Miceli and McClain, Jr. at the time the judgments were rendered. He

6



Case 1:09-cv-00197 Document 33-1 Filed in TXSD on 09/30/10 Page 8 of 9
Case 5:10-cv-00534-01_G Document 22 Filed 08/19/10 Page 7 of 8

did so in reliance upon the verbal trust agreement between Miceli, McClain, Jr. and the

Argyll Entities. Subsequent to the trust agreement, Miceli, McClain, Jr., the Argyll Entities

and Nunley continued to apprise Bulmahn of the status of Immunosyn Corporation and the

Immunosyn Stock. Subsequent to creation of the trust, Immunosyn Stock was delivered

to Nunley as trustee.

rll
SUMMARY

It is abundantly clear that the security interest of Nunley and Bulmahn attached as

early as January 3, 2007 - the time at which Pad more filed its SEC 13D with the Securities

and Exchange Commission. At the same time that Nunley and Bulmahn acquired their

security interest in the stock, the owners of the stock created an irrevocable trust the

corpus of which includes the very Immunosyn Stock for which Plaintiff seeks a turnover

order.

The Immunosyn Stock held by Nunley is not subject to a turnover order.

PRAYER

WHEREFORE, Intervenor-Plaintiff, THE NUNLEY FIRM, LLP, respectfully requests

that,

1. The Nunley Firm's Motion to Intervene be GRANTED;

2. All relief requested in the Complaint of Plaintiffs, PETER BRAMANTE,

MICHAEL BRAMANTE, ERNEST COVIN0, ROBERT KAMINSKI, ERNEST

RAMEY, CHRISTOPHER BRAMANTE, and DONNA M. BRAMANTE be

DENIED;
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3. Plaintiffs' Motion for An Attachment, Preliminary Injunction and/or Turnover

Order be DENIED;

4. And such other relief, both at law and equity as Intervenor may show itself

justly entitled.

Respectfully submitted,

THE NUNLEY FIRM, LLP
1580 South Main Street, Suite 200
Boerne, Texas 78006
Telephone- 830-816-3334
Facsimile:	 830-816-3388

By 	 1sl J. Ken Nunley 
J. KEN NUNLEY
State Bar No. 15135600

CERTIFICATE OF SERVICE 

I hereby certify that on the 19th day of August,2010, I electronically filed the
foregoing with the Clerk of the Court using the CM/ECF system which will send notification
of such filing as appropriate.

Gershon D. Cohen
Counsel for Plaintiffs
State Rar No. 04508325
1250 N. E. Loop 410, Suite 234
San Antonio, Texas 78217

Douglas A. McClain, Sr.
234 West Bandera, #122
Boerne, Texas 78006

lsl J. Ken Nunley 
J. Ken Nunley
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CORPORA-10N

IMMUNOSYN CORPORATION SIGNS EXPANDED LICENSE AGREEMENT

October 25, 2007

La Jolla, CA .-. PR Newswire... Immunosyn Corporation (IMYN.OTC.BB ) announced that on October 25,
2007 it entered into an Amended and Restated License Agreement with its largest shareholder, Argyll
Bioter-hnologies, LLC, to market., sell and distribute thie biopharmaceutical SF-1019.

The amended license agreenlent expands the grant of rights to Immunosyn to include the exclusive

worldwide right to market, sell, distribute and promote SF-1019 in its current form for multiple uses

including the treatment of any and all diseases and pathological conditions (not just Chronic.
Inflammatory DemyeliilaLing Polyneuropathy (C1DP), Diabetic Neuropathy (DN) and diabetic ulcers (DU)).
Immunosyn is further yranted the rights to any improvemerA of SF--1019 and other compounds, which

are. developed under the same technology pidtform arid which are. c'helrlically similar to SF-1019, in

conjunction, Irrirnunnsyn also obtained an exclusive, worldwide liceiise.. to all iiit.ellectuai properly owned

by or assigned Lo Argyll Biolechnologies, LLC for the purpose of marketinrl, distribution, sale and
promotion of SF-1019. Irlilliunosyn continues to have Lhe right of first offer to enter into additional

lir.ense agreements for uses of other compounds that are developed and which are not already covered
under the amended license agreement.

"Imrnurnosyn is excited about elnteiing into this aiiielndr-cd k.CIIbU iyruumeii[ with Argyll Biotechrlologies,
1-1 C. Our expanded grant of rights provides us with more flexibility and opportunities as the possibilities
of this promising biopharmaceutical unfold," noted Stephen Fe.rrone, Irruminosyn's CFO.

About Immunosyn Corporation

La Jolla, CA-headquartered Immunosyn Corporation (IMYN.OI TC.BB) plans Lo market and distribute life
enhancing therapeutics. Currently, the company has exclusive worldwide rights from its largest
shareholder, Argyll Biotechriologies, LLC, to market, sell and distribute SF-1019, a compound that was
developed from extensive research into Biological Response Modifiers (BRMs). Argyll Biotechnologies,
LLC has initiated the process for regulatory approval of SF-1019 in several countries and preparations for
clinical trials are underway in both the US and Europe, Research suggests that SF-1019 has the potential
to affect a number of clinical conditions including complications from Diabetic Mellitus such as Diabetic

Neuropathy (DN) and diabetic ulcers (DU), auto-immune disorders such as Multiple Sclerosis (MS) and
neurological disorders such as Chronic Inflammatory Demyelinatinq Polyneuropathy (CIDP) and Reflex

f;.	 Sympathetic Dystrophy Syndrome (RSD or RSDS). (For more information on Immunosyn and SF-1019 go

to wtivwainmunosyn.corn
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The above news release contains forward-looking statements. These statements are based on assumptions that
-:. manayerrwr,t believes are reasonable based on currently available Information, and include statements regarding the

intent, belief or current expectations of the Company and its management. Prospective investors are cautioned that
any such forward-looking statements are not guarantees of future performance, and are subject to a wide range of
business risks, external factors and uncertainties. Actual results may differ materially from those indicated by such

forward-looking statements. For additional information, please consult the Company's most recent public filings and
Annual Report on Form 10-K for its most recent fiscal year. The Company assumes no obligation to update the

a..	 information contained in this press release, whether as a result of new information, future events or otherwise.
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W



Case 1:09-cv-00197 Document 33-3 Filed in TXSD on 09/30/10 Page 1 of 4

EXHIBIT C



Case 1:09-cv-00197 Document 33-3 Filed in TXSD on 09/30/10 Page 2 of 4

News Article downloaded from - htt p :lrwww.bioportfolio.com on Monday, August 03, 2009
Read Immunos yn Announces Proposed Agreements for Distribution of lfie Bio p harmaceutical SF-1019 in
Utah on BioPortfolio-com
(http:i/www.bioportfolio.com/news/Immunosyn_Announces_Proposed  Agree ments_for, htm l)

Immunosyn Announces Proposed Agreements for
Distribution of the Biopharmaceutical 5F-1919 in
Utah

Wednesday 16th of July 2008 9:60

BioPortfolio no longer holds the full text of this article- Follow the above links to seek an online version.

LA J0LI_A, Calif., J U I y 16 /PRNewswire- FirstCalI/ -- Immunosyn Corporation (OTC Bulletin Board- IMYN)
announced today that the distribution of SF-1019 in the State of Utah is anticipated to begin shortly through
Renewed Hope Cline: in Beaver, Utah-

Immunosyn is negotiating an 0XClUSIVe license agreernenI for the administration and distribution of SF-1019
in the State of Utah with Utah Biopharmaceutical Laboratories, LLC;-

Immunosyn has been advised by ArgyII Biotechnologies, LL.C, the licensor of SF-1019, Immunosyn&apos-s
sttateyiU pa 1111 	 and i[s lalgesI staaretiolder, ttiat Argyll Biotech is negntiating a three-party agreernent with its
current domestic third party manufacturer and Utah Biopharmaceritical Laboratories for Utah
Biopharmaceuticals Laboratories to be a third party manufacturer of SF-1019 in the State of Utah. Argyll
Biotech has worked for several year-, ai developing the tnarIufactuIiIIg processes, p1o[ucuIS, safety
procedures and guidelines for SF-1019- Immunosyn, together with Argyll Biotech and Utah
Biopharmaceutical Laboratories, is working to finalize Distribution Management and Information Component
Sys terns that will be implemented to define protocols to assure patient safety acid reyuIatuiy uoiriplio11Gv i i i
Utah prior to treatment commencing.

The combination of the proposed Iicen-c and manufacturing agreements will allow for SF-1019 to be
administered In the State of Utah exclusively by Utah Biopharmaceutical Laboratories through Renewed
Hope Clinic which is located in Beaver, Utah-

"I am excited to have the ability to treat patients with this therapeutic modality, which is not yet available
elsewhere in the U.S. My review of the scientific background, preclinical testing, initial safety evaluations and
studies performed under compassionate waivers, coupled with the therapeutic benefits I have witnessed, give
me confidence in the benefit my patients will receive from SF-1019 treatment," said Mitchell J. Melling, MD,
Manager of Utah Biopharmaceutical Laboratories, LLC.

Stephen D- Ferrone, President and CEO of Immunosyn, stated, "Utah Biopharmaceutical Laboratories sought
the ability to distribute SF-1099 in the State of Utah as a result of the compelling desire of patients who are
seeking this treatment after their having failed conventional, FDA approved therapy. This patient demand
stemmed from the perceived benefit of treatment in patients who participated in early preclinical studies and
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who desire ongoing access to SF-1019 to alleviate their symptoms."

Ferrone added, "Argyll Biotech advises us that they plan to continue the process to obtain full regulatory
approvals for the marketing of SF-1019 in both Europe and the U.S."

"This is an exciting early-stage development as this puts revenue producing capabilities within short-term
range for the company," stated Douglas A. McClain, Jr., Chairman of the Board and CFO of Immunosyn.

About Utah Biopharmaceutical Laboratories, LLC

Utah Biopharmaceutical Laboratories was organized for the purpose of manufacturing SF-1019 for
administering and distributing by United Biopharmaceutical Laboratories through the Renewed Hope Clinic
under the direction of Mitchell J. Melling, MD in the State of Utah.

About Renewed Hope Clinic

Located in Beaver, Utah at 95 North 400 East, Renewed Hope Clinic is managed by Mitchell Melling, MD
who is Board Certified in Family Practice in the State of Utah. Renewed Ilope Clinic is a family practice
center, emphasizing treatment of autoimmune and infectious diseases.

About Immunosyn Corporation

La Jolla, CA-headquartered Immunosyn Corporation (OTC Bulletin Board: IMYN) plans to market and
distribute life enhancing therapeutics. Currently, the company has exclusive worldwide rights from its largest
shareholder, Argyll Biotechnologies, LLU, to market, sell a n d distribute SF-1019, a compound that was
developed from extensive research into Biological Response Modifiers (BRMs). Argyll Biotechnologies, LLC
his initiated the process for regulatory approval of SF-1019 in several countries and preparations For clinical
trials are underway in bolts the U.S. and Furope. Research suggests that SF-1U19 has the potential to affect
a number of clinical conditions including complications from Diabetic Mellitus such as Diabetic: Neuropathy
(DN) and diabetic ulcers (DU), auto-immune disorders such as Multiple Sclerosis (MS) and neurological
rlisoldeis such ras Chroiliu Inflarri[nalury Dernyelifialtirig Polyneuropathy (CIDP) and Reflex Sympathetic
Dystrophy Syndrome (RSD or RS DS) . (For more information on Immunosyn and SF-1019 q to
http:. //www. im m u nos y n. co m ).

The above news release contains forward-looking statements. These statements are based on assramptions
that management believes are reasonable based on currently available information, and include statements
regarding the intent, belief or current expectations of the Company and its management. Prospective
investors are cautioned that any such forward-looking statements are not guarantees of future performance,
and are subject to a wide range of business risks, external factors and uncertainties. Actual results may differ
materially from those indicated by such forward-looking statements. For additional information, please consult
the Company&apos;s most recent public filings and Annual Report on Form 10-K for its most recent fiscal
year. The Company assumes no obligation to update the information contained in this press release, whether
as a result of new information, future events or otherwise.

SOURCE Immunosyn Corporation

Via PR Newswire - PRNewswire.co.uk

Nothing in this document should be used in place of personal medical advice from your own qualified medical
practitioner. See 8ioPortfolio.com User Agreement

Send comments and feedback to:
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MINUTES

UTAH
PHYSICIAN'S

BOARD MEETING

July 9, 2008

Room 474 — 4 ' h Floor — 9:00 A.M.
Tlcher wells Building;

Salt Lake City, UT 8411 l

CONVF,NF,I): 9:1 A. M.	 ADJOURNEI): 2:15 11,M.

Bureau Manager:	 Nocl I'axin
Roard Secretary:	 K;sren Me(. ,ill
Division Compliance Specialist: 	 Debbie I lam

Roard members Present:	 Marc 1-:. 1labitz.. MD, Board Chairperson

.fames k, I . owlcr, MI)

John W. Bellmoll.

Kristrn hies, MI)

Itic:hard .l. ti;}erry_ MD

l:ori G, 1111h1^j

(;t.nr'-e. C_ filigree, k1l)
Stephen I'.. l.a ill 1), M1)

.lames 1I_ I'in^ree, MI)

I'lirnhellr 1". I to	 ell. ml )

Board Members Absent:	 Vacant fo51tloll

Guests:	 l.arrx' Keller

D0ug McClain. Ar ,,, vll Biotech

DOPI. Staff Present:	 David Slanlev. Division Director
Diane I looper, l,iec°nsing. Specialist

Kent Barnes. Sr. Business Analvst
Ronda Trujillo, Compliance Specialist

TOPICS FOR DISCUSSION	 DECISIONS AN[) RECOMMENDATIONS 

ADMINISTRATIVE BUSINESS:

MIN17TES:	 The minutes from the Junc 4, 2008 Board meeting
were read.

Dr. George Pingree made a motion to approve the
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lliinule4 with minor revisions. Dr. Howell seconded
the motion. The Boar(l vote was unanimous.

APPOINTMENTS:

9:45 am

De1)hic I larry . Compliance tJpdatc 	 1l5. I larry updated the Board re g arding the

compliance or non-complianc;c cif probationers.

Ms, I carr y reported that Dr. David L. ,'tune iV;
currently ill

Ms. Taxin reminded the Board that Dr. Aune's

Or(ler should he amen(fed an([ reflect in the
minutes chat he has completed the aftercare

requirement.

'I'hc Roar([ ackno ►vlc(Iged that Dr. Anne has
successfully completed the aftercare requirement.

Ms. 1 larry reported that Dr. William R. Gulledge is
currently nul as his inl'0rmatinn fn011 -1

'I cxns 11.1s nol. bccrt received.

Ms. Taxin sta(cd (ha( one report from Texas was

receive([ but the report due for this meetin g has not

been received.

Ms. 1larry reported that [)r. Jason Ch urch will be in

compliance if lic hrinos in copies cal his Controlled

5uhslanec 17reSeriptinns.

Ms, l larry reported that Dr. Randall N. PAlsworth is

Currcni Iy out of comps iancc as he has mfl suhmitted

the P I R inii^rmation, the 12-step a(Icndancc cards or

the therapy report. She stated that he also has missed

caIIinL1, tvkicc tier his druv tests. Ms. 1 tarr y Statcd that

the Supervisor report was received but the enlplOy4r

report has not been received since October 2007.

Ms. Harry reported that Dr. Brandon G. Bentz is

currently in compliance. She stated that Dr. Bentz's

therapist recommended his therapy he terminated and

would support reduction in Dr. Rcnv probation

period. She stated that Dr. Bentz has had problems
with insurance companies dropping him oll'their lists.
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Ms. Taxin stated that Dr. Bentz could meet again in
September 211118 for the Board to consider
termination of probation.

Dr. Babitz commented that Dr. Bentz has reported
that (he insurance carriers have nol dropped hirn.

Ms. i carry res;mnciccl that it ml-h( he the Veterai-is
AdIIiinistration that has di -oplicd Nin.

r l , l,, Board suggested they wait until after Dr.
licnlz's appointment to make any recommendalion
regarding; his probation.

Ms. l tarry reported lfial Dr. Michael (relates Is

cuz'rcrttly out cif eonI;)lianei as 19 ou( 01' 1 () ecru- tests
Iiave been positl c ^4ith several hi-h levels. She stated
that lie is in comhhancc with his reports uid

paper ork.

Ms. '1'axin commented that the Board could ask if
he is drinking and listen to his response. She slaled
that she reminded (he Board that she talked with
1) r. Goa(", in a 1)re► iou, oil ecting; and
recommended that he stop using; his rnoullrwash or
get art alcohol free alternative and speak to his
}entist it' that is what he needs to do to have

negative drug; tests. She stated that Dr. Coates has
reported it) his therapist that he not drinking;.

Dr. Howell asked if there would he a different
Order if there is a Hearing; or if Dr. Coates would
be held to the current Order. She stated that there
have been times when the Board has requested
more of fire probationers than is required in their
original Stipulation and Order.

Nis. Taxin responded that in a Hearing the Board
listens to the facts and then makes
recommendations such as revocation or making a
change to the current Stipulation and Order. She
recommended the Board think about the clauses
they have reviewed in Stipulations and Orders
when they are making recommendations after a
Hearing.
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Ms. Buhler asked if Dr. Goates was required to

refrain from drinking alcohol in his current Order.

Ms. Harry responded that the current Order requires

Dr. Goatcs to ahstain from use or possession of
alcohol. any snood alterin.̀^ SuhStanccs, controlled

Suhstances or Rx dru"s unICsS prescrihed b y a

Physician 1'0 
1

, a real. current illness and must he lakcIi

correctly. She stated that a copy ot'all prcSCriptions is

to he Submitted to the Division.

Ms. f carry reported that Dr. Stanton A. Bailey i5

currently in e0111pli11Ice With his Stipulation and

Order. Slie slated that he has had nc l-ati ► c drub LCSt5

with one diluted test in 2004, has never missed a h -

tcst and has consistcntl y suhmittCd :ill rcquircd

p,,.iperwork. She Aaled that Dr. Bailey has continued

(o at(cnd fits and AA nicctings. Ms. I tarry slated lliat

1)r. 13triICY Ilas suhnlitled a request fiir carlV

tcnnin1ilioln ol , his prohalion. She slated dial..luly 211,

2009 is (lie Talc: tha[ Dr. B3Iilc y 's [)MI M11011 is

scheduled to ternllllatc.

Dr. James Pingree made a motion for Dr. Bailey to

have another psychological evaluation anti have the

Psychologist sulirnit a copy of the evaluation with a

recommendation for the Board to consitler early

termination of probation. Dr. Howell Seconded the

motion. The Board vote was unanimous.

The Board recommended Dr. Bailey return to Dr.

Crookston tier- the second evaluation.

10:00 am

Dr. Walter 1:. Brodis. Reinstatement of l.iccnse i)r. Broths and his will. Donna Brodis. met with the

I)iSettSS1011	 Board to dISCUSS reinstating his Iiccnse.

Board members and Division stall' were introduced.

Dr. Bennion made a motion to close the meeting for
the discussion as personal private information will
be discussed. Dr. James Pingree seconded the
motion. The Board rote was unanimous.

Dr. Sperry made a motion to reopen the meeting.
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Dr. Howell seconded the motion. The Board t=ote
was unanimous.

Dr. Howell made a motion for Dr. B r'odis to submit
documentation of completing the following when he
submits his application for reinstatement of his
license.

I. Complete a training/residency program to
update his skills.

2. Take and Bass the SPFX examination.
3. Request I)r. Bushnell to write a letter

regarding the issues Dr. Brodis is currently
working on and make a recommendation
regarding if Dr. Brodis is safe to practice.

4. Complete a neuropsyehiatric test and
submit a report that also identifies any
problems or concerns.

S. Complete Oil hours of current CE.
t,. Meet again with the Board after above has

been complcled and submitted.

Dr. Sperry seconded the motion. The Board vote
was unanimous.

1(1:30 a m

Dr. David hone, Probationary Intervie^^ 	 l)r. !Aune met I'Or his probationary inter iew

M5. Buhle.r COIIductcd the iritervic^%.

Ms. Buhler infortned Dr. Aune that he is in
compliance with his Stipulation and Order. Site
asked Dr. Aune to briefly update the Board
regarding what he is doing.

Dr. Aunc responded thal Ile is cnJoying his work acid
has taken up the hobby ol' rcmotc control helicopters.

Ms. Buhler stated that the Board acknowledges
that information has been received from Dr.
Crookston regarding Dr. Aune successfully
completing his therapy program. She stated that
the report documents that Dr. Aune is doing well.
Ms. Buhler asked if he is attending; PIR groups and
AA meetings.

Dr. Aune responded that he has heen doing the 12 step
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program through the LDS church.

The Board discussed moving; Dr. Anne's
appointment to twice a year with reports being_ due
quarterly.

Ms. Buhler asked if Dr. Aune attended the
University of Utah J' of U) week long; drug; school.

Dt. Aune responded lhal he did attend the l! oI'll i dru'
school.

Following; additional discussion, Ms. Buhler made a
motion to move Dr. Anne's appointments from
quarterly to twice a year with reports to continue
to he submitted quarterly and the prescription
triplicates to he submitted quarterly.

Ur. 6corg;e Ving;ree seconded the motion.

The 13oard vote. %vas unanimous.

An appointment was made for Dr. Anne to meet
again in .lanuary 2009.

IU:4S am

Dr. William (;ulled `̂ c. Telephonic	 I)r. (Iulledge fnct 1i0r his telephonic pro batIOnIlry
l 'rUhallollary lll(l'I , vICk4	 intervic\%'

Dr. hies conducted the interview.

I)r. hies informed Ur. Gulledge that a letter was
received right after- his last appointment with the
Board but one has not vet been received for this
quarter. She asked if he has contacted the `rexas
Board regarding; submitting a letter for this

quarter.

lh'. GulWgc responded that he has requested the

I eras Board to send the letters quarterly and thought

they wOuld send them aUtomatically. He stated lie will

contact them again, Dr. Gulledge commented that he

has finished all his requirements, He stated that his
probation in Texas was for a 1 year period and that
ended about 2 weeks ago. He asked if Utah was going

to release hire from the Utah probation today.
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Ms. Taxin recommended Dr. Gulledge follow-up
with Debbie Harry. She stated that for the Board
to recommencl termination of probation Dr.
Culledge would need to submit the following:

1. Documentation from Texas regarding
successfully completing his probation and
being terminated there.

2. A letter from him requesting early
termination of the Utah probation.

3. Documentation of completing the CMF
course.

3. A letter from his therapist regarding the
issues he has worked on, that a support
system is in place and a recommendation
supporting early termination of probalion.

Dr. (iulledge interjccted ih ,,it lie was not rr.yuired h)
'I cxai to hr in thrrapv}

Dr. Babitz asked it' Dr. Gulledge had therapy in
Texas.

Dr. (iulledre retipcfnded Ihill. he did.

Dr. Babitz, Dr. hies and Ms. Taxin stated that it
would he helpful for the Board when they consider
termination of the l i tah probation if he would have
the therapist submit it letter.

The Board cieterrtrined Dr. Gulledgc is out of
compliance with his Stipulation and Order until the
paperwork is received.

An appointment was made for Dr. Gulled g e to
rV

meet again September 10, 2408.

11:00 am
Dr. Jason Church, Prohatlonary lnterview 	 Dr. ('hurch met 161- his probationary interview.

Dr. I lowell conducted the interview.

Dr. Howell stated that Dr. Church's file is missing
his copies of prescribed controlled substances (CS).

Dr. Church submitted the copies for the Board to
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review. He statcd that he also found the January
through April CS copies.

Dr. Howell informcd Dr. Church that he is now in
compliance with his Stipulation and Order for this
quarter. She asked Ilr. Church to update the
Board regarding his work.

i]r. ('hunch responded that lie moved to Pleasant
Viet%. near 0gdc.n, l le Stated that his liccliairics
practice has grown CNtrentcly fist. l lc stated that it
was somewhat stressful lo sell their home and move
No feels that lie has turned another corner in his
recovery. Dr. Church stated thal lie I istcncd to the
prior prohalioner appoilllmcnl .end recalls being whcr'e
that per.Son i5. I le statcd that hi hcllevcd at one dole
Ihat sonic: ol'the requirements were not Itclplul to 1111111

and found reasons not to attend the recovery rlsectil1gs.
D1% (AMI -Ch stated that the l 2 step program is a critical
component to recovery and there was something there
I0r hiIII I 	 IeaI'll 1)v -,ittcIid1m - , Inc1 l)y :lltend ' m the AAP.
mcctin-.ti. I le Stated that a person Can have a positive
or nr-ative .Slant on mcnding the meetin g~. I Ic stated
that M,, iv 2s, :'_00[ hc went into recover y and never
imagined at that time that he wotlld he where lie. is
toda y . I le stated that at that tiny he believed his
iilrcer Xw:t5 i1Vcr and Iic lost a 1CIIowshIp. I Ic tilriicd

that he never thou-ht he would 1ze a pediatrician and
he i; So much hnppicr in what he is now doing. Dr.
Church statcd th,it he IS now in the process of
becomin-, Board ['criilled.

Dr_ Bennion asked Dr. Church how long; he
attended recovery meetings before they started to
he worthwhile to hint.

Ur. Church responded that it was about 6 m011ths to a
year. I Ic Stated that most of the people lie knows who
believe tIic	 c nothing otit of the meetings are just
attending to till a requirement and are usually not
working the 12 steps. He stated that a person has to be

willing to take a chance to work the 12 steps. Dr.
Church stated that the meetings are designed around
how a person is living the 12 steps in their life. He
stated that people di ffer spiritually but can sti I work
the 12 steps successfully.
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Dr. Howell commented that it appears Dr. Church

is feeling good in his recovery program. She stated

that recovery has a lot to do with the patient's

willingness to recover, accept and settle into the

program. She stated that the Board has received
positive reports. Dr. Howell asked Dr. Church if

lie craves the drugs when he writes prescriptions.

17r. 01urcli respolidcd that rcIapsc liir him now IS

recogn1/Im, v,hcn tic is titling stressed and Itiore

wrapped up In hInlseIl an d Lhen rc:nlov1ng hIiiisell

I'rolii those tliiligS ulitil he no longer cvcli thinks cil'

t.ising dru—,_

D1% ('liureh stated that hi talked with Diana Baker and

Ms. - 1 ay in re!larding requesting early termination from

prcgxit1on. I lc stated that he 1)rou,ht a letter from

hinisell and will suhniil one I -rom Dr. Allred when tic

returns to tc}wn.

Dr. Howell reviewed Dr. Church ' s file and noted

that the Board decreased the frequency of niee ing

froru quarterly to every 6 months at his last

appointiiient. She asked Dr. Church when lie was

thinking; he would like to have the probation

terminated.

Dr. ('Burch responded that Ms. Baker his said lie

should hr at Icasl	 throb-h the probation heliire

requesting curly termination. 1 is stated that tie IS' nnW

a[ that halfway mark and read y 1«r termination. I le

stated that he hos glcancd a real sense ol'gratitudc and

knows lie will always parlicipatc in some limn in the

12 step program, in the LDS prligrani and in drub,

screening. I lc stated that the drllg tests prcitcct hill)

from litigation and lie would like a paper trail to show

he has been sohcr. I lc stated that recover y has hills

and valley and that the drug testing acce^untability

helps him. Dr. Church staled that he believes he now

has a string support system in place.

Dr. Howell commented that Dr. Church's

probation started January 24, 24106 for 5 years to

January 24, 2011.
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Dr. Babitz recommended Dr. Church submit the

following for review at the January 2009 Board
meeting:

1. Submit a letter of request.
Z. Submit letter of recommendation from the

people who have treated him in 12 step,
Day Break, Bob Stevens in aftercare. He
requested the letters address the progress
Dr. Church has made..

Dr. Church respond (l that hr will get the inlilrin'at.inn
1 '0r the IIoard to revie w. I I stated that his Ohio

proh.aII on goes ( h ro Li ]1 201 I. 13r. Church state(I that

Iris attorltiy has in	 1C(I him [hat iI' l t^1II reIcase5 1111)1

Car p shell 011 R) n1av aISo ionsilICI Cal IV tclInInatI on of

the 1lmhatioll. I le Stalcd thal the { lhIo llo;lrd is Iesti

Supporting ;.111(1 less cncour'"1-in, lhan the I'lah Board,

k1s. Ilarr'v reminded Dr. Church that his

paperwork is still required quarleriy.

Dr. Church askcd il'rlierc IS .1nw re:15011 Thal 11C. wi,ulcl

not he allwxed to supervise a Physician ! sistanl at

this tirlle.

Ms. 'raxin responded that the only restrictions on
his license are outlined in his Stipulation and
Order. She explained that he could only supervise
2 fulltirne Physician Assistants.

The Board determined Dr. Church is in compliance
with his Stipulation and Order.

An appointment was made for Dr. f'hurch to meet
attain in January 2009.

1 1:15 am

Dr. Randal Flls%korth, Probationary Interview 	 Dr. Fllsvvorth niet for his probationary interview.

Dr. Bennion conducted th e interview.

Dr. Ellsworth informed the Board that lie is at the /ion
Center in St. George and works Im than '/ time dui:

his overall health, He stated that he no longer does

surgery that may require long night hours. Dr.
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Ft.lksw•orth stated that the Board should have received a

letter from Dr. Cohen. i is t.ommented that it feels

good to do something useful after all his years of
cducati«n. I Ic informed the Board that his health

condition is the same; and, as long as he stays within

his limits. he does «k.

Dr. Bennion informed qr. Ellsworth that the latest

PIR and 12 step attendance cards have not been
received.

I)r. E:IIs^^-ort1) sll bill II(Cd the cards. I le stated that he

mcl with IDr. Buckner, dic Psychologist, Gcstcrday niid

Dr. Buckner will submit a report.

Ms. "Taxin commented that after the report has

been received the Board may have some feedback

For Dr. Ellsworth as Dr. Buckner is his therapist.

Dr. l'.Ilsworth st.atcd lhut I)r. Buckner h,ts not ^xnorked
witlti DOPI, hct'()rc and is lookin, Ii)r some "uidance.

Ms. Taxin suggested Ur_ 1 ,11sworth have 1)r.
ltuckner call her and she will review the
expectations of the I)ivision and the Board.

Dr. Reunion stated that Dr. FIN-worth did not call
in for his drug; testing on 2 dais anti missed a test

one of those days. lie asked Dr. 1 411sworth to
explain.

Dr. 1:I1sworth c ,,plaincc.l that he called and ^^as tested

today. I lc as ked If he missed a test on Monday and

what a missed lest metros.

N)s. Harry responded that he did miss a test on
Monda y and it means that his test y will be
increased for two months. She stated that it is very
important that he call in daily.

Ms. Taxin asked if there was a reason he failed to
call.

Dr. Ellsworth responded that lie forgot to call.

Dr. Babitc reminded Dr. Ellsworth that failing to
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call is considered a positive test.

Dr. F11sw'orth responded he did not call when he went

to Guatemala. I Ic stated that he tried Lo get a hair tesL

when he well to t;ermany and was in formed that they

could not do the hair test lilr about a week. I le stated

that he trice] ul explain that waiting a week would he

100 late but they would not accommodate. him. I Ic

asked it' he could do a hair lest to make up missin- the
lest on monday.

Ms. Harry explained that Dr. Ellsworth was not
required to do a hair test but was required In
cornplele a regular test. Ms. harry stated that he

tested today and could not do a [lair test for a make

u p test.

Ilr. Bennion informed the Board that Dr. Ellsworth

has Laid the required tine. lie then commented

that Dr. 111sworth voiced at the last meeting that
he was not getting inuch out of attending the PIR

meetings. lie asked Dr. Ellsworth if lie was of the

same opinion today.

Dr. 1:11sworth responded that he does not care lilr the

rah. rah or the horror stories in (lie group niectiilgs.

I IC ~fated 111A the I'!'OVO "I'ollp IS SIll,'l ICI - alld ,i I III le

better,o he attends some niecting, there. Dr.
1 2.11sworth stated that lie also attends in AA meetim , in
St. [ieorge. I le stated that he i5 not an addict and lie

learned what he could while at Oryuc ]sod"c 101' 30
da y s. I le stated that Ile worked Out ,Odle ul' the
enlotional issues he wa, having and did Cross sornc
houndaries ^kliicli lie handled wron-.

Dr. Howell responded that taking medications front
others, splitting (tills and operating under the
influence is an addiction. She stated that the
charges were pretty bad and he agreed with the
Finding of Facts and signed the Stipulation and
Order.

Dr. Ellsworth commented that he did not operate while

Colder the intluencc. He stated that Soma makes him

slur his speech but he dice not do any surgery while

taking Soma.
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Dr. Howell voiced concern that Dr. Ellsworth does
not like attending AA meetings, he does not like the
PIR meetings but he agreed to attend the meetings
as part of his Stipulation and Order. She asked
him rrhat he would like to do.

Dr. Ellsworth responded that tic likes talkie, with Dr.
I3uckncn I le stated that D r. Buckner has identiiicd
some emotional Iirollenns and is hcllrinI; hint Tai with

Ihcm. lie stated that he knows he did not do

cvervthin g right but he dries not limn the hrincihles ol'
AA or NR LISC1111 (0 hiM.

Dr. Howell asked if Dr. Ellsworth has tried the
LDS 12 step program.

€)r. VIII ortll i'esgxinded that lie IIas acid did riot. like
micnclino there either. I le stated that Ili read sonic
scrigItures anti led Pled NOTIle thins but he likes to read
and study pnvatcl^. I Ic stated that lie is .ittinding AA

illeetIlIgti trot tliev arc not hrnducnve lot , him.

Dr. Howell stated that she believes the support
groups are more productive to addicts. She stated
that it will be challenging For him and if he does not
like the AA groups then maybe attending; the 12
step programs as there has to he at ]cast I rneeting;
type that is more tolerable for hire.

Ms. 'l .rxin commented that it is sad that he attends
these meetings and they are a waste of time for
him. Site stated that the requirement is suppose to
be a benefit for hire. MS. '1'axin suggested Dr.
Ellsworth ask his therapist if he knows of a
program that would be more beneficial or a better
fit and then let her know what the program is. She
also suggested Dr. Ellsworth request his therapist
to address the issue in therapy and in his next
report.

The Board determined Dr. Ellsworth is out of
compliance with his Stipulation and Order.

An appointment was made for Dr. Ellsworth to
meet again on October 8, 2008.
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11:30 am

Dr. Brandon Bentz. I lrol)ationary Interview	 Dr. Bents met for his probationary intcrview.

Dr..lanics I'ingree conducted the interview.

Dr. Bentz asked the Board il'llc COUld he released Irons

therapy. I le stated that he could always return to the

therapist 11 rlerctitiW'V but that hoth the thcr'allist and lie

believe he has gained the benefit to dale. and

termination is appropriate. Dr. Betitz slated that Ills

therapist is a Verson that Ile can talk openly with
regardln:, a v ISSLIeS.

Dr. James Pingree responded that his request
IV eld be addressed Iit(Ul" in the Fit eel i11g. IIc staled
that Dr. Bentz in compliance with his Stipulati(in

and Order. lie asked Dr. Bentz to update (lie
13(111 rot.

Dr. Bentz respondcd that he has received funding to

continue his rc.war'ch and will he up for 1cn11re in

[)etol)cr. I I stated that he has taken this opportunity

and experience to enrich his I1rolcssional achlevenlelits
and lit work on 11i.s personal Iili. I I staled Ihal [his,

has been an cnrichin o callerience but a hleniish that he

will carry lilt' the rest of Iris c,irecr. Dr. licnt'/ stated

that lie has taken respontiihil1ty llr his acticin anti

lxillcs 10 Ile able tO l}ut th15 hehlrid }11111 at Soule pollll

Ili lisle. 1 le then asked the Board 1} thcv would
consider carl y Ierllunation of his prohaliull.

Dr. ,lames Pingree responded that Dr. Bentz
probation is schedulec.t to be completed in .August

2009. Dr. James Pingree stated that Dr. Bentz may

formally request early termination in August and

the Board will consider the request at that time.

Dr. Howell made a motion to terminate the therapy
requirement. Dr. ,lames Pingree seconded the

motion. Dr. Howell, Dr. Fowler, Dr. Bennion, Dr.

Ries, Dr. Sperry, Ms. Buhler, Dr. George Pingree,
Dr. James Pingree and Dr. Howell vote in favor of

the motion. Dr. lamb abstained front 	 The

motion passed with a majority vote.
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Dr, Rabitz aslced Dr. Bentz to address the required
chaperone issue, specifically any thing that relates
to his v iolation.

Dr. Bentz responded that he has a separate Slipulalion

with the University regarding the chaperone. He

staricd that he is in compliance with the L inivcrsily

Stipulation and thc chaperone report Should have been
received.

q r. Bahitx confirrned that the report was received.

The 13uard dcterrnirued Dr. Kenle is in cunilrliartcr
with his Stipulation and Order.

An appointment was not made at this time as Dr.

13cntL will try to get letters of recominentlation and

his request for early- termination submitted in

August or 5epternber. After the information has

been received an appointment will be made.

12:1111 pin to 1:00 pm	 LtINCH

l:{lit pro

Dr. Michael (ioates, I'robislionor y Inlcrvicw	 Dr. (ionlc5 anci his le-al counsel, I.arrS Kcllcr, inet lior

Dr. Ooatcs prob"ilionary interview.

llr. ( ieorge 1 1 111 rcc Co ilk] IICIcd the interview.

Dr. George Pingree stated that all Dr. Goatee drug;

tests for the last d months have been positive. He

asked Dr. Coates to explain.

Mr. Keller responded that he has not been provided

With the ciruI lest 1111 101-111aticui and he WOUILI c011tcs1.

Ms. Taxin explained to Mr. Keller that this meeting;
is not a hearing; but a Board meeting that Dr.
Coates is on probation and is expected to answer
the Board's questions.

Mr. Keller responded that if the questions, being asked
relate to the issues re+^ardino the Order to Show Cause
(OSC) then he would contend that the information
should not be discussed here.
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Dr. Howell reiterated that this is a Board meeting
and not an (CSC hearing.

Dr. Babitc again stated that the drug testing
company has reported that 18 of the last 19 tests
Dr. Goates has had were positive tests. Ile stated
that the Board would still like Dr. Coates to
explain.

Mr. feller 1-eel }(311dCLI that tiir,ee DT [ ioUteti V^ ill bc
resI )ondcd al a hcarim, then he will not respond at this
tine.

Dr. Babitz commented that Dr. (;states has the
right to respond or not to respond at this time.

Dr. George Pingree then asked Dr. Coates how he
is doing.

Dr. [ioates res[)onded that it has heen di11ic'ult 1n

receive payment~ as the irltiuranc'e e0111panles will no
Imiger reinlhurtie },in,.

Dr. George Pingrec asked Dr. Goates when he last
drank alcohol.

Di% Goates, responded that lie d(ws not remember that
Iar hack.

Dr. George Pingree stated that Dr. Brunson
reported that Dr-. Coates has denied any alcohol
consumption.

Dr. Goates responded that lie sees Dr. l3r'uns011 every
hursday.

Dr. Babitl stated that there are numerous people
taking the drug tests and all of them have had
negative tests. He suggested that Dr. Goates not
use anything that would cause a false positive or a
true positive. He stated that he is wondering why
Dr. Coates has not changed his habits and is not
doing everything and anything so that the tests are
not a false positive or a true positive.

Dr. Goates responded that several months ago lie
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informed the Board that he was under the care of a

Dentist for a gingivitis problem and that if he does not

use the mouthwash he will lose his teeth.

Dr. Bahitz asked if 1) r. Goates is suggesting that the
mouthwash he uses is causing; the high levels of
positive tests that have been reported.

Dr. Goates responded that there is alcohol in hat'-h-yuc
SLluce. ► incgar. 1110uthWash. hand wash nrul many othcr
everyday itcrosn

Dr. Rabitz comrnenTed That if that is the case, why
would ly e continue to use those. items?

Dr. Howell stated that the Board has not seers any
documentation regarding Dr. Gomes would loose
his teeth if he does no( use this mouthwash.

Mr. hcl lcr responded that he v^ I II present 111l'ornrs(10 11
ai 1he hearin ò rc^4arkiinp the utic 01'1[11C nilzuthWa.sh. 1 lc
asked Ilu I1na1-d nlll to ' Ud--e until Lsl'tff tllc hearin,.

W. Howell stated that alcohol is something; that
shows up positive on a test and there is no medical
documentation or evidence substantiating; Dr.
Coates using; the specific mouthwash or that it is
reyuircd. She stated that Dr. Goates should
understand the Board's concern that the
moutlwash use might be just a smoke screen.

Ms. Taxin stated that she asked Dr. Goates to talk
to his Dentist regarding another mouth wash that
dues not have alcohol and to submit documentation
to her. She stated that she has not vet received any
docurentation. Ms. Taxin stated that Dr. Coates
submitted a picture of the battle with no
explanation regarding why he needed it.

Dr. Goates responded that lie takes 4 Dunces twice a
day. swishes his mouth and then expels and does not
swallow.

Dr. Bennion asked how long; Dr. Goates has been
using the mouthwash.
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Dr. Goates responded that he has used the mouthw=ash
about 5 years,

Dr. Sperry asked it' Dr. Goates has discussed with

his Dentist regarding other treatments or
alternatives.

i)r. Goates responded that he talked with his Dentist a

tew weeks a g o and the I)enIP t 1nC0rmed hirnl that this
was the oill y^trcatrncnl. I le staled thal he ilelie y e5 lie

Is in conlpharicc rn ith his Stipulation and Order as all

his rcporl.s have heen ,uhniltted.

Ms. Taxin stated that Dr. Goates is compliant with

his reports. She stated that he is out of compliance
with his Stipulation and Order lased on the

positive drug tests. She stated that all others issues
may be addressed at the hearing.

Dr. Ries commented that 4 ounces seerns like a lot
of liquid at one lime.

1)r. [ ioa(cs responded that he is regUIWd (0 SWl',h liar a
shecif IC IILIIIlher o1' seconds .uul 1.11en to shit 0LIt the.
inoutIlWITSll. 1 lc then inlormcd the Board that Ile will
point on vacal ion LI"LIS( 1. —1 00; through Atj-ust 10,

{1{1K_ I Ic staled (hat he vw . i11 he hiking in ]lie

Deadwood, South i)akota area where they hike severai

claw Intl} a cahin ,en(I then Bike imt and Avon I. be nea1 , a
testing center. Dr. Goates reclurstcd the Board to
waive the daw, testing during that period ol-time.

Dr. Larnb made a motion to exempt Dr. Goates
from drug testing from August 4, 2008 through
August 10, 2008. Dr. Bennion, Dr. Fowler, Ms.
Buhler, Dr. Howell, Dr. George Pingree, Dr. .lames
Pingree, and Nis. Buhler voted in favor. Dr. (ties
and Dr. Sperry opposed the motion. Dr. Bahitc
abstained from voting. The motion passed with a
majority vote.

Ms. Taxin informed Dr. Goates that Ms. Harry
would contact him.

The Board determined Dr. Goates is out of
cam 1)liancc with his Stipulation and Order.
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No al)pointment was made at this time due to the

scheduled hearing.

i :15 1)in to 1:45 pm

Dr. Richard Melling. VID. Utah	 Dr. Melling, and Doug hTc('lairi ri)et with the Board tci
Biopharmaceutical Laboratorizs	 discuss their application for a Pharmac y license.

Ms. Taxin explained that Dr. Melling suhmitted an
al)plicat iou for a Manufacturing; Pharmacy license.

She explained that Dr. Melling's con)pany uses

1)rocessed goat serum to help MS patients and

other types of autoimmune diseases. She explaincil
that the company does not currently have an N'DR

numher and approval the produce the product for

human use and slrc dicrul'ore would have had to

deny their alplication. She stated that she allowed

Dr. Melling; to withdraw his application but lie

requested to meet with the Board to explain what

he what he wants to do at Utah Biopharniaccutical

i .ahoratories.

Dr. Mellin- explained that lie treats Vlw patients in

Beaver, tltah. Ile s pited lh,il lieaver,arc,a h;ss the

hi-hest VIS nunihcrs in the world. 1)r. McllinL-

cxpl,ained that ])r. Erickson, 
III 

exas, watt using this

medication with a Iex,rti v► fiver and there is a Dr.

Morales in Mexico lh,sl distribute~ 3 nionth supphes of

the medication tea l 1.S, clhze:n5 who ►wire -aoln`^ there

to obtain the medication and bringing it hack to the

I 5. I le evlamccl that lie laeilrtatcd some patients

receivin- the medication front Mexico. Dr. Mcl11110

staled that (iary I Ierherl. the Lt. (Jovernor oI' UtaII, has

stated that iI'tIiere was a lltala c unpany manu lac lurin0

and distribu11112 the medication prior to FDA approval

I( would he a great thin ,, fear the State. I le then

explained the manulacturing process- Dr. Melling

slated that his application would have been denied

based on the lack ot , F DA registration so he requested

the application be withdrawn. He explained that his

attorne y s have stated that lie does not need the FDA

registration and he is waiting to scc what

determination the Division attornevs will make. He

stated that his goal is to treat his patients who have MS

and have tailed in the traditional therapy for the

disease.
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Mr. McClain stated that the testing is in Phase I right
[low,

Di% Melling stated that they anticipate moving into

Phase 11 after they receive Orphan designation. lie

stated that -lac pIOLIULt is rio'A Ifcizlg Manufactured in
l e x a s by Iso-Tex -anti he has a letter front Isla - i ex that

they have the approval ol'Tcxas to niunulaclurc. i Ic

stated that currently the product i y bCilW manttlactured

in Boston, is sent to Wales and then to 'Texas. 1 Ic

slated that it the. Board would approve the. product it

would he rttartutaetured in lioslon. sent to Wales and

then directl y to hind liar his patients.

Ms. Taxin stated that she was informed that the

facility in 'Texas is a uuelear facilit y . She asked il'

Dr. Melling; has any documentation regarding the

type of , Facility that is in Texas.

Dr_ Melling rc ,;ponded th-il lie does have the

dOCllll1el11at1011 reg,ardingl the l\pe cal l acility that iti in

1 ex3s.

mr. McClain collinwilted that the y are now In the

process ol'uhl alnln`„ the I'I].n ,ipprov,al.

Dr. Mellin- staled that there are malt y medicines, nscd

that are not I A approved. Ile stated that Ice is askin,I

the Phymcian's Itoard iiir,a waiver. 1 Ic stated that he

receives lalariy phone culls each week requesting,

inlilrm,ation o il 	 the medlealion. Dr. W111110

slulcil that hi rel 'et'S patients to lJ,. Morales in Mc^cico.

Ms. Taxin asked Dr. Melling; how he knows the

medication given out by Dr. Morales is what it iti

proposed to be.

Dr. Melling responded that lie dices not know if it is

what it is suppose to be but it works. Ile stated that

the medication arrives in unlabeled bottles, it is

expensive and there is no return policy so patients use

the medication. III stated that lie has called several

limes for truidance.

Ms. Taxitt ittfortned the Board that the I'ltarmacy
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Board did not believe the Division made an error in
their decision not to license Dr. Melling as he does
not meet requirements for a Manufacturing;
I'harmacv.

Dr, Babitz commented that if Dr. Melling; is
planning; to manufacture and dispense then he is on
slippery slope as the Ph ysician's Law will not allow
for hint to do both. lie stated that Physicians
administer, furnish and prescribe onl y and the
I'harinacy includes storag e, pill counting;,
manufacturing;, dispensing; to the patient to take at
home. He stated that the first principal of a
Physician is to do no harm and without FDA
approval he is not sure if the product could or
would do harm. Ile ~tiled that Dr. Melling; would
be meeting; with the Board for a different reason if
it patient alleged they were harmed.

Dr. Melling explained that ]So- I'ex Was g ivCII a
c0I11passionate wvmvcr but it is not on Orphan status

yet. Ile staled (hat he helieves he iti l '011owwing the

1)raCOCC ,ss it IN' WIA(Cn In 111C I .,lwws .Irld Rules. Dr.

McIIIng. then asked to dIsc Lis s alternahvc 1)racIiCes as It

way lie Can LISe tlll.s Illedicille..

Ms. 'I'axin stated it is her understanding; that if Dr.

Melling; is able to get the drug; declared as an

alternative drug; then it won't get FDA approval.

DISCUSSION ITEMS:

Rmcww [}r. Stanton liallev's Request (Or I'Arly	 - 1 he Board rev icwwcd Dr. Ikilley's request filr early

I C rill inat1oII cif 1 , roliatIOn	 ter1111nZl(IOn nl [^rtlbt.iiinn. 'l'hc Huard requested Dr.

Bailev submit a second evaluation that supports the

earlier evaivation.

FYI	 Ms. I'axin inlnrmed the Board that Dr. Paul Ray

Taylor surrendered his license. No Board action was

taken.

FYI	 The Board noted the Order to Show Cause Hearing
on .August 13, 2008 at 1:00 pm.

Board members asked how- action was taken so
quickly on this case while other cases take a long time.
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Ms. Taain responded that if there are concerns on

other cases to notify her and she will check on
them.

FYI Ms. l axin Mformed the Board that Michael Popc is a

new probat10 lie r that will he 111cet111 with them. She

Stated that lie has been oil top of his requirements and

notified her that he had a trip planned. She stated that
Dr'. [)(.)tic risked i1 the ^' NIA free (TI would erii.mt

toward his reo-luirenmit.

Dr. IIowclI responded that if the CE is it catcror- !

then it would count.

I YI - 1:xaniinatinnti NI N, I,rxui Stated thirt SIK7 Watclred vidcu5 se"ard11 	 t11c

1ISMLV and SPI:k cx:iiriimitlolls, tike. Stated that tlhc

videos are about 20 triinutcti and talk alzowt the process

and how• to prepare. Nis. Faxin iskcd if'thc Board

would hc interested in the inl'Orma(1011.

Dr. Bahitz informed the Board of it traininh

11rograIn. I I e slated that after the clinical skills

there is a Step 2 to use the practical skills of going
around to patients, spend time with them, ask them

questions, evaluate then] and then go out of the
roost and write up the evaluation. lie stated tit itt it
is it good program.

Ms. l 'axin tiiatcd that tihe attended the C1'1:1' lrainin^

program and it was another itilormalivc pro-ram Ior
reentry or probat'1011crs.

Board members asked Ms. I'axin to show (lie

videos of the examination information that she has

in her office.

CORRESPONDENCE:

1-'SMB BoardNet News	 The Board reviewed the FSMB BoardNet News. No
Board action was taken.

FSVIB State of the States Phvsician Regulation The Board reviewed the FSMB State ol'the States
2008 Pamphlet 	 Physician Regulation 2008 Pamphlet. No Board

action was taken.
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Utah Medical Association Bulletin. Junc-lil y 	The Board reviewed the IJtah Modica] Association
2008	 Bulletin. June-Jul y 2008. No Board action was

taken.

NBMF, I-xaminer, SprintIIl4 Lim mer 2008 	 The Board reviewed the NBML 1-1.xaminer,

Spring/Summer 21 008. No Board action was taken.

I-"-mail to Ms. I aN, iil	 Ms. Tax 1n reviewed the c -ma il regarding ('M1 ,, in

C hica ,l o. No Board action was taken.

?[]f l y Annu.il MCC1i11 1, 	Ms. Taxin inlormed the Board that March 10, 2009

through .AprI1 2, 2009 is ilic schedule f'Efr thc. annual

meetin g . the asl.cd Ifanv Board member v,! ould be

interesl.cd in micndirlo. She stated that she is planning,

to attend the nlectin g -

Dr. Bahitz .in ([ Dr. George Pingree voiced it desire

to attend.

NEXT MI?ETING SC I IF,1)111,V,I) FOR:	 ALIOUst 1 3,'tl{1)i

ADJOURN:	 Mo(IoII to adjourn by I h-. BC11111oII, I )r- l lowcII

seconded the moticsn.

['he time IN'-.15 [)nl and the MWI-d I11CCUIIf1, 15

adjcuir'n^d.

AWL' 17rr.vr srrrrrrlr.+ urr ++r,r irrtrrtclrc.J rr. hr rr I [ r lrcrlrrrr rrurr.+rr it f hrN trr itrtrrrclrc! Irr r [r+itcl tlrr i^;rrilir+r ru fi r.rn rr.v + I'llr

htt+irrr.+: runr.ltrrrrrl irr IIrLc nu'rrir{^	 1 list rr.+.+'r'r.l ilrrrr.+ rrrc' rxrr r)c'c''.c.+r u rh .elrrnrrr rrr Il1c' c'Irr nrxrJn^k'rrl ntcj:v Ilre_l' r+CCrNV'['cI.

lu-gust 1 . 2009	 (ss) Marc 1:. 11a1)1ty., Ml) 

Date Approved	 Uhalrperson, l Aah Physician's [,1censin0 Board

.lull' 28 2008	 (s5) Noel I axin 

Date Approved	 Bureau Manager. Division of Occupational fir.

Professional Licensin4O



Case 1:09-cv-00197 Document 33-5 Filed in TXSD on 09/30/10 Page 1 of 3

EXHIBIT E



Case 1:09-cv-00197 Document 33-5 Filed in TXSD on 09/30/10 Page 2 of 3

NA 'im U ^.
IMIORATION

^r

SF-1019 RECEIVES APPROVAL
FOR TREATMENT, MARKETING AND DISTRIBUTION IN MALAYSIA

ARGYLL BIOTECH NOTIFIES IMMUNOSYN OF MINISTRY OF HEALTH APPROVAL

August 12, 2008

La ]olia, CA ... PR Newswire... Immunosyn Corporation (OTC Bulletin Board: 1MYN) announced today that
marketing, distribution and patient treatment approval has been granted by the Ministry of Health
Malaysia for SF- 1 019 in the Private Pay Heath Sector m Malaysia. 1'he marketing name for SF-1019 in
Malaysia will be R-1818.

Argyll Biotechnologies, LLC, the licensor of SF-1019, ]rr munosyn's strategic partner and its largest

shareholder, has notified Immunosyn that the Ministry of Health Malaysia has approved the importation,

marketing and distribution of SF-1019 in the Private Pay Health Sector throughout Malaysia for the
treatment of Diabetic Mellitus, Diabetic. Neliropathy, Diabetic. Ulcers as well as other Chronic
Inflammatory and Degenerative Diseases. The Ministry of Health has also given approval for treating

.......................
physicians ire Malaysia to prescribe and export SF-1019 to patients residing outside of Malaysia.

"Today marks an important chapter in our company's entrance into the global markets and we are
looking forward to commercially launching SF-1019," said Stephen D. Ferrone, President and CEO of
Immunosyn.

"Malaysia is the first country to grant regulatory marketing, treatment and distribution approval of SF-
1019," Ferrone added, 'Immunosyn hopes to make Malaysia a central distribution hub in order for
patients worldwide to be able to receive the benefit of SF-1019,"

Argyli Biotech has worked for several years on developing the manufacturing processes, protocols, safely
procedures and guidelines for SF-1019. Immunosyn, together with Argyll Biotech, is working to finalize

Distribution Management and Information Component Systems that will be implemented to define

protocols to assure patient safety and regulatory compliance in Malaysia as well as throughout the world

::. prior to treatment commencing. 	 In oddit+an Argyll will apply for an import license from Malaysian
authorities. These steps are expected to be completed during the fourth quarter of 2008. Argyll Biotech

has advised Immunosyn that they plan to continue the process to obtain full regulatory approvals for the

marketing of SF 1019 throughout Asia as well as in Europe and then the U.S.

"The healthcare spending of Malaysians is incredibly high, reflecting the trend of Malaysians towards a
healthy lifestyle", stated Douglas A. McClain, Jr., Chairman of the Board and CFO of Immunosyn, "This is
an exciting early-stage development as this puts revenue producing capabilities within short-term range
for the company."

SF-1019 is a compound that was developed from extensive research into Biological Response Modifiers.
This research suggests that SF-1019 has the potential to affect a number of clinical conditions including
complications from Diabetes Mellitus such as Diabetic Neuropathy (DN) and diabetic ulcers (DU), auto-
immune disorders such as Multiple Sclerosis (MS) and neurological disorders. Results from a recent study

4225 ExecOive Square 3k;ile 26 01? La ,lolia. CH 92037	 888,853.3663 olfica	 143 lax	 v ww.immlunosyn.corn
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undertaken in Europe to evaluate the safety and efficacy of 5F-1019 in the treatment of Diabetic
Ulceration and its effect on Diabetic Polyneuropathy in Type 1 Diabetes Mellitus suggest that SF-1019
promotes wound healing and induces growth factors.

Globally, according to Diabetes Atlas, third edition D International Diabetes Federation, 2006 and
www.diabetes.niddk.nih.gov:

n 	 Approximately 246 million people have Diabetes Mellitus
n 	 Estimated 50% (143 million) have Diabetic Neuropathy (DN)
n 	 1 in 6 (41 million) will develop a foot ulcer

Malaysia has a population of just over 25,000,000 people. According to the Ministry of Health Malaysia,
in 2008 nearly 17% of the general population of Malaysia had Diabetes Mellitus. The Ministry states in its
"Clinical Practices Guideline for Management of Diabetic Foot" that, "Diabetic foot complications pose a
substantial problem in the Malaysian diabetic population. They are a major source of morbidity, a leading
cause of hospital bed occupancy and account for substantial health care costs aril resources."

In a report released in August, 2004, the Ministry noted, "The prevalence of foot ulceration in patients
attending a diabetic outpatient clinic in Malaysia has beer) reported as 6%. Foot complications have been

..................... 	 found to account for 12 1)In of all diabetic hospital admissions which in timi made ut) 17 0/, Ot all hnspiI.Al
admissions at Hospital Kuala Lumpur, Malaysia."

In addition to its own residents, Malaysia has a Health Tourism Industry which according to the
Association of Private Hospitals Malaysia has an annual growth rate of J5 - -30% per year. I fie
association attributes this growth rate to many factors including, but riot limited to, the choice of world
class infrastructure facilities, combined with high qualified, experienced practitioners and competitive,
affordahlE, pricing,

About Immunosyn Corporation

La Jolla, LA-headquartered Immunosyn Corporation (IMYN,UIC.BB) plans to market and distribute lite

enhancing therapeutics. Currently, the company has exclusive worldwide rights frorn its largest
shareholder, Argyll Biotechnologies, LLC, to market, sell and distribute SF-1019, Argyll Biotechnologies,
LLC has initiated the process for regulatory approval of SF-1019 in several countries and preparations for
clinical trials are underway in both the US and Europe. (For more information on Immunosyn and SF-
1019 go to www.i ill munosyn.corl;.

N N N

R?e above news release contains forward-looking statements. These statements are based on
assumptinns that managamt-nr IA-fiew-5 art- reasonable based on currently available information, and
include statements regarding the intent, belief or current expectations of the Company and its
management. Prospective investors are cautioned that any such forward-looking statements are not
guarantees of future performance, and are subject to a wide range of business risks, external factors and
uncertainties. Actual results may differ materially from those indicated by such forward-looking
statements. For additional information, please consult the Company's most recent public Flings and
Annual Report on Form 10-1(SB for its most recent fiscal year. The Company assumes no obligation to
update the information contained in this press release, whether as a result of new information, future
events or otherwise.
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8	 UNITED STATES DISTRICT COURT

	

9	 SOUTHERN DISTRICT OF CALIFORNIA

10

1 1 ROBERT ALBERGO and DAVID IRWIN, 	 CASE NO. 09CV2653 DMS (AJB)

	

12	 Plaintiffs,	 ORDER:

	13	 (1) GRANTING IN PART AND
DENYING IN PART

	14	 S.	 DEFENDANTS' MOTION TO
DISMISS PLAINTIFFS' FIRST

	15	 AMENDED COMPLAINT, AND

	16	 (2) GRANTING PLAINTIFFS'
MOTION FOR WRIT OF

	17	 ATTACHMENT
IMMUNOSYN CORPORATION, ct al.,

18

	

Defendants.	 [Does. 17 & 27]
19

	

20 	

	

21	 Pending before the Court arc Defendants' motion to dismiss Plaintiffs' First Amended

22 Complaint ("FAC"), and Plaintiffs' motion for writ of attachment. The matters came on for hearing

23 on August 13, 2010. Andrew Tine and Dean Janis appeared on behalf of Plaintiffs. Todd Atkins

24 appeared on behalfof Defendants. For the reasons set forth below, Defendants' motion to dismiss is

25 granted in part and denied in part. Plaintiffs' motion for writ of attachment is granted.

26

27

28
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1	 I.

2	 BACKGROUND

3	 Plaintiffs Robert Albergo and David Irwin allege that in early 2006, they wcre induced to invest

4 a combined S1,025,000 in unrestricted stock of a "start-up" company called Nurovysn Biotech

5 Corporation (now Imnumosyn) through Argyll Fquities.(FAC 120.) Plaintiffs claim they did so

6 only after Defendants Douglas McClain, Sr., James Miceli and their agent, Dr. Brenner, made false

7 representations regarding the potential value of the stock. (Id. at ^ 114.) Specifically, Plaintiffs allege

8 they were told Argyll Equities owned the exclusive right to sell a super drug called SF-1019. (Id. at

9 ^ 52.) Defendants asserted SF-1019 "was the next Google" and that studies had shown the drug to

10 cure multiple sclerosis and diabetic skin ulcers. (Id. at ^ 54.) Plaintiffs were also told: Nurovysn

1 1 would be listed in the NASDAQ shortly after its public offering for S 15.50 per share, an Osmond

12 family member invested millions in the start-up company, SF-1019 would be given "orphan status"

13 leading to ail 	 FDA approval, and Immunosyn would obtain approval for the sale of SF-1019

14 in the United States within a two-week time frame. (Id. at 0 1 4158-61, 73.)

15	 Based on these representations, Plaintiffs were induced to enter into what the parties have

16 called the First Argyll Contracts. (Id. at 4165.) Under these contracts, executed in March and April

17 2006, Plaintiff Albergo paid S 1,000,000 and Plaintiff Irwin paid 525,000 in exchange for 100,000 and

18 2,500 free-trading shares of common stock in Imnumosyn, respectively. (Id. at 4 111 68, 72.) Neither

19 Plaintiff received the stock. (Id. at 4 1 128, 137.) In March 2007, Plaintiffs were told that SF-1019 was

20 already approved for sale in Canada, garnering S26,000,000 in monthly orders. (Id. at 1 78.) Then, on

21 May 7, 2007, Plaintiffs received a letter from Defendant Miceli requiring them to sign new contracts,

22 the Second Argyll Contracts, in order to receive their original stock certificates. (Id. at 1179.) The

23 Second Argyll Contracts contained terms and conditions not present in the First Contracts. (Id. at 11

24 80.) For example, the shares of stock being purchased by Plaintiffs were now restricted. (Id.) There

25 were also references to SFC filings that were inconsistent with representations in the First Argyll

26 Contracts. (Id.) I Iowever, because of the alleged false representations of Defendants, and given the

27 requirement that Plaintiffs sign the Second Argyll Contracts in order to receive the original stock they

28 purchased, both Plaintiffs signed the Second Argyll Contracts. (I(1. at' 81.) To this date, Defendants

- 2 -	 09cQ653



Case 1:09-cv-00197 Document 33-6 Filed in TXSD on 09/30/10 Page 3 of 15
Case 3:09-cv-02653-DMS-AJB Document 33 Filed 08/24/10 Page 3 of 15

1 continue to assert Immunosyn's potential strength in the market, although the company reported no

2 revenue in 2007 or 2008 in its 10-Q and is currently selling stock at less than 81.00 per share. (N. at

3 ^^ 77, 92, 109.)

4	 After signing the Second Argyll Contracts, Plaintiffs discovered Defendants had been selling

5 SF-1019 through various commercial channels in violation of file exclusive license, and that

6 Defendants had failed to report and allocate income to lnununosyn to the detriment of its stockholders.

7 (N. at ^ 94.) Plaintiffs also allege that since 2006, over 81,000,000 was fraudulently transferred from

8 Argyll Equities to Defendants Dona Miceli and the Thomas Road Company. (N. at ¶¶ 164, 168.)

9	 Plaintiffs allege Defendants' schemes were devised years ago. (Sec id. at Jj 143.) Defendants

10 Miceli, McClain, Sr. and McClain, Jr. purportedly entered into a 15-year partnership agreement on or

1 1 about January 15, 1999. (N. at 41 19.) Oil 	 26, 1999, Defendant James Miceli was convicted

12 of felony money laundering, forgery. perjury and theft over S 100,000 in the State of Illinois. (/d. at

13 4 20.) In addition, Defendant McClain, Sr. was involved with a company called Nextpath

14 Technologies, through which he sold large volumes ofwhat was promised to be unrestricted stock to

15 several unsuspecting investors. (N. at^4122, 26.) hlstead, the investors received restricted stock after

16 much delay, sued Defendant McClain, Sr. based on his misleading infornnation, and obtained judgment

17 against him for approximately 54,500,000. (lc/. at 4 14126, 27.)

18	 Plaintiffs filed this lawsuit against five individual defendants: James Miceli, CEO ofArgyll

19 Biotech^'Argyll Equities, Dona Miceli, wife of James Miceli, Douglas McClain, Sr., "conU-olh

20 person" of Argyll Biotech Argyll Equities and "Chief Science Officer" of Argyll Biotech, Douglas

21 McClain, Jr., President of Argyll Biotech/Argyll Equities and CFO of Innnunosyn, and Stephen

22 Ferrone, President of' I ►nmunosyn, as well as the tour corporations involved: Argyll Equities, LLC,

23 Argyll Biotechnologies, LLC, Innnunosyn Corp., and the Thomas Road Company. Plaintiffs have

24 asserted eight claims for relief: (1) breach of contract, (2) violation of the Securities Exchange Act,

25 (3) fraud and fraud in the inducement, (4) violation of RICO, (5) conspiracy to violate RICO, (6) civil

26 conspiracy, (7) unjust enrichment, and (8) fraudulent conveyance.

27

28
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1	 II.

	

2	 DISCUSSION

3 A.	 :Motion to Dismiss

	

4	 1.	 Loral Standard

	5	 In two recent opinions, the Supreme Court established a more stringent standard of review for

6 12(b)(6) motions. Sce Ashcroft v. lghal,	 U.S. 	  129 S.Ct. 1937 (2009); Bell Atlantic Corp. v.

7 Twotnhh y , 550 U.S. 544 (2007). To survive a motion to dismiss under this new standard, "a complaint

8 must contain sufficient factual matter, accepted as true, to 'state a claim for relief that is plausible on

9 its face. — Ighal, 129 S.Ct. at 1949 (citing Ttirombl y, 550 U.S. at 570). "A claim has facial plausibility

10 when the plaintiff pleads factual content that allows the court to draw the reasonable inference that the

1 1 defendant is liable for the misconduct alleged." Id. (citing Twombl y , 550 U.S. at 556). "Determining

12 whether a complaint states a plausible claim for relief will ... be a context-specific task that requires

13 the reviewing court to draw on its judicial experience and common sense." Id. at 1950 (citing lghal

14 v. llast. v, 490 F.3d 143, 157-58 (2d Cir. 2007)). The reviewing court must therefore "identify the

15 allegations in the complaint that are not entitled to the assumption oftruth" and evaluate "the tactual

16 allegations in [the] complaint to determine if they plausibly suggest an entitlement to relief." Id. at

	

17	 1951.

	

18	 2.	 Securities Fraud, Frcnrd and Fraud in the Inducement

	19	 Defendants argue Plaintiffs' first cause ofaction for securities fraud and second cause ofaction

20 for fraud and fraud in the inducement do not meet the heightened pleading standards of Rule 9(b) and

21 the Private Securities Litigation Reform Act of 1995 ("PSLRA"). (Def's Mot. to Dismiss 10:12-14.)

22 Bach is addressed in turn.

	

23	 a.	 Fraud and Fraud in the Inducement 

24	 The elements of a fraud claim are false representation, knowledge of falsity, intent to defraud,

25 justifiable reliance, and damages. less v. Ciha-Gcigv Corl). US,,], 317 F.3d 1097, 1 105 (9''' Cir. 2003).

26 Under Rule 9(b), "A party must state with particularity the circumstances constituting fraud." Fed. R.

27 Civ. P. 9(b). A plaintiff must set forth the time, place and content of the false representation and

28 explain why it is false. Ill 	 GlenFed, Inc. Sec. Litig., 42 F.3d 1541, 1548 (9th Cir. 1994) (superseded

- 4 -	 09cv203
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1 by statute oil 	 grounds). In other words, fraud allegations must be accompanied by "the who,

2 what, when, where, and how" of the misconduct charged. less, 317 F.3d at 1106. The "alleged fraud

3 must be specific enough to give defendants notice of the particular misconduct ... so that they can

4 defend against the charge and not just deny that they have done anything wrong." Id. However, Rule

5 9(b) "may be relaxed as to matters within the opposing party's knowledge ... [and] the particularity

6 requirement may be satisfied if the allegations are accompanied by a statement of the facts on which

7 the belief is founded." Tfoore v. Kulhnrt Packu(,c Fxjwess, 885 F.2d 531, 540 (9th Cir. 1989).

8	 Here, Plaintiffs allege they relied on a series of misrepresentations before entering in to both

9 the First and Second Argyll Contracts. h1 early 2006, Plaintiff Albergo engaged in conversations and

10 writings with Defendants Miceli and McClain, Sr. Defendants made multiple misrepresentations,

11	 including that Immunosyn had an exclusive right to sell SF-1019, SF-1019 had the ability to cure

12 multiple sclerosis and diabetic skin ulcers, there were studies to conclusively prove the effectiveness

13 of SF-1019 and all 	 family member invested millions of dollars in Immunosyn. (FAC ^^ 52-

14 61.) Similarly, Plaintiff Irwin alleges that in early 2006, Dr..lochen Brenner represented to him that

15 fie was selling Immunosyn stock, that Immunosyn was the "sole licensee" ofa new "wonder drug,"

16 that Immunosyn had exclusive rights to make and sell SF-1019, that the drug cured severe cases of

17 diabetes, that I ►1ulutnosy ►1 would obtain approval (or the sale of'SF -1019 in the United States within

18 two weeks and that the stock would go public at that time for S 15.50 per share. (Id. at 1111 71-73.) Both

19 Plaintiffs allege they were fraudulently induced into signing the Second Argyll Contracts because on

20 March 26, 2007, Dr. Brenner represented that SF-1019 was approved for sale in Canada and that orders

21 had been received for 130,000 vials per month—totaling S26,000,000 every month. (Id. at 11 78.)

22 Further, oil 	 7, 2007, Defendant Miceli sent both Plaintiffs a letter with enclosed copies of the

23 promised stock certificates, requiring Plaintiffs to sign the Second Argyll Contracts to receive their

24 original stock certificates. (Id. at 79.) Plaintiffs argue Defendants pulled a "bait and switch" because

25 the Second Argyll Contracts now referred to the shares of stock, which were already paid for, as

26 "restricted" stock. (Id. at ^ 80.)

27	 Defendants argue the claim fails because Plaintiffs failed to include detailed allegations

28 describing what was represented about Immunosyn, when the information was provided, why that

- 5 -	 09cv2653
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1 information was false, and the appropriate level of scienter. Defendants also argue that Dr. Brenner

2 is not alleged to be an agent of Defendants, and that any agency claim fails because it was not until

3 after this litigation began that Plaintiffs discovered Dr. Brenner was an employee of Argyll Equities.

4	 Although Plaintiffs do not provide exact dates for each of the misrepresentations, the

5 allegations are sufficient to satisfy Rule 9(b). The misrepresentations took place during a discrete time

6 frame, early 2006 through the dates on which Plaintiffs signed the contracts, May and April 2006. Sec

7 Continental Airlines, Inc. r'. M1117do Travel Co pp— 412 F.Supp.2d 1059, 1068-69 (E.D. Cal. 2006)

8 (stating allegations that misrepresentations were made -between March and May 2005" satisfied Rule

9 9(b)). Plaintiffs allege who made the statements and they provide the context of each statement.

10 Plaintiffs allege the statements were false and that they relied on the statements when entering into the

1 1 contracts. Plaintiffs further allege that Defendants Miceli and McClain, Sr. have used Dr. Brenner as

12 an agent to help sell Inununosyn stock. (Id. at 4174.) Plaintiffs allege that Dr. Brenner told Irwin he

13 was selling stock on behalfof Argyll Equities, and that the information he was providing to Irwin came

14 from Defendants Miceli and McClain, Sr. (Id. at 75.) Plaintiffs' agency claim is further supported by

15 the tact that Plaintiff Albergo transferred 5400,000 to Brenner- for the purchase of S40,000 shares of

16 stock. The fact that Plaintiffs later discovered Brenner was an employee of Argyll Equities does not

17 indicate that Plaintiffs had no reason to believe he was acting as an agent at the time they entered into

18 the contracts. Accordingly, Defendants' motion to dismiss the fraud and fraudulent inducement claim

19	 is denied.

20	 b.	 Securities Fraud

21	 Securities fraud claims must meet the heightened pleading standards of Rulc 9(b), as well as

22 those of the Private Securities Litigation Retorm Act of 1995 ("PSLRA"). The PSLRA requires

23 Plaintiffs claiming securities fraud to submit with particularity the facts constituting the alleged

24 violation, as well as the facts demonstrating Defendants' intent to deceive or manipulate. Te llahs, Inc.

25 v. Makor Ltimes & Rights, Ltd., 551 U.S. 308, 313 (2007). The facts must give rise to a strong

26 inference that Defendants acted with the required state of mind. Id. at 314. "It does not suffice that

27 a reasonable fact finder plausibly could infer from the complaint's allegations the requisite state of

28 mind." Id. Instead, a "strong" inference of scienter must be "cogent and at ]cast as compelling as any

- 6 -	 09cv2653
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1 opposing inference of non-fraudulent intent." 1(1.

2	 Plaintiffs allege Defendants violated the Exchange Act by: (1) failing to report income

3 generated from the sale of SF-1019, (2) claiming in SEC filings made January 3, 2007 that Immunosyn

4 had the exclusive worldwide license to market, distribute and sell SF-1019, and (3) falling to disclose

5 that SF-1019 was being sold through channels outside ofl I n IIILIIIOSYII. (FAC ^ 97.) In detailing their

6 allegations, Plain ffs have stated that Immunosyn's 10-Q, dated May 15, 2008, states it has no revenue

7 and limited operations, when in fact SF-1019 has been sold for profit in the United States during 2008

8 without the profits being allocated to Immunosyn. (N. at ^^ 92, 94, 107.) Thus, Plaintiffs claim the

9 SEC filings are false or misleading because they do not account for the sales outside of Immunosyn's

10 exclusive license. Taking Plaintiffs' allegations as true, Plaintiffs have successfully argued there is

1 1 a strong inference of scienter on the part of Defendants. Further, Plaintiffs have alleged the date of

12 the SEC filings, the date of the 10-Q, who signed the 10-Q, approximate dates of sales of SF-1019

13 outside of Immunosyn's exclusive license, and who knowingly took part in these sales and where.

14 Defendants' motion to dismiss the securities fraud claim is theretore denied.

15	 3.	 Breach o/ Contract

16	 The elements of a breach of contract claim are: ( l ) existence of the contract, (2) plaintiff's

17 performance or excuse for nonperformance; (3) defendant's breach, and (4) damages. CDF

18 Fire/i titers 1'. ' WaIdonaclo, 158 Cal. App. 4th 1226, 1239 (2008). Defendants argue Plaintiffs tail to

19 allege facts that constitute a breach of contract. Plaintiffs, however, have alleged there existed a set

20 of express contracts entitled the First Argyll Contracts, that they paid a combined sum of $1,025,000

21 for unrestricted stock, did not receive any such stock within the agreed time frame, and were damaged

22 in the amount they paid.

23	 Nonetheless, Defendants contend the claim fails because the Second Argyll Contracts

24 superseded the First Argyll Contracts. Plaintiffs, however, allege the Second Argyll Contracts were

25 procured by fraud. Fraudulent inducement renders an entire contract voidable, even if the contract

26 provides that all conditions and representations therein supersede all prior agreements and

27 representations. Tain v. Hennessey, 2009 U.S. Dist. Lexis 1 11654 at *13 (S.D. Cal. 2009) (quoting

28 Hine.,de.v v. Oaksha(lc Town Center, 135 Cal. App. 4th 289, 301). Thus, Plaintiffs have adequately
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Case 1:09-cv-00197 Document 33-6 Filed in TXSD on 09/30/10 Page 8 of 15
Case 3:09-cv-02653-DMS-AJB Document 33 Filed 08/24/10 Page 8 of 15

1 pled breach of the First Argyll Contracts.'

2	 To the extent Plaintiffs allege breach of Defendants' oral contracts, however, the claim fails.

3 Plaintiffs do not adequately allege the tenns of the oral contracts or the parties to such contracts. The

4 statements forming the alleged oral contracts appear to be the same statements used to induce Plaintiffs

5 to sign the First Argyll Contracts, rather than statements indicating an independent oral contract.

6 Accordingly, Plaintiffs' breach of contract claim is dismissed without prejudice as to any alleged oral

7 contracts.

8	 4.	 RICO, Conspira(V to Violate RICO, and Ch'il ConsI)iracr'

9	 Title 18 U.S.C. § 1962(a)-(d), makes it unlawful to conduct orconspirc to conduct an enterprise

10 whose activities affect interstate commerce by committing or agreeing to commit a pattern of

1 1 racketeering activity, including mail fraud, securities fraud, and any other offense punishable under

12 state criminal or federal laws. See Seclima i ,. hnrex Co., 473 U.S. 479, 481-84 (1985). A pattern of

13 racketeering activity requires a showing "that the racketeering predicates arc related, and that they

14 amount to or pose a threat of continued criminal activity." 11. J. Inc. i% Nnrllrn'cestern Bell Tel. Co.,

15 492 U.S. 229, 239 (1989). 1 Iere, Defendants argue the RICO and conspiracy to violate RICO claims

16 tail bccauSC Plaintiffs have not alleged a threat ofcontinued criminal activity. Continuity refers "either

17 to a closed period ofrepeated conduct, or to past conduct that by its nature projects into the future with

18 a threat of repetition." Id. at 241. "Whether the predicates proved establish a threat of continued

19 racketeering activity depends on the specific facts ofeach case. Id. at 242. Continuity may be shown

20 where the predicate acts or offenses are part of an ongoing entity's regular way of doing business."

21	 Id.

22	 Plaintiffs have demonstrated a threat of continued criminal activity. Plaintiffs allege

23 Defendants Miceli, McClain, Sr. and McClain, Jr. began a partnership in 1999 and since then have

24 engaged in unlawful behavior. Plaintiffs allege McClain Sr. had a judgment entered against him for

25 	
' Defendants also argue Plaintiffs' breach of contract claim must be dismissed because

26 Plaintiffs have not attached the contracts to the complaint. "Failure to attach [a] contract to the
complaint does not render [Plaintiffs'] claim invalid because Rule 8 requires merely a short and plain

27 statement of the claim showing that the pleader is entitled to relief." Vincent Consol. Commodities,
Inc. i , . Am. Trading & Trans/er, LLC, 2007 U.S. Dist. Lexis 53680 at *9 (S.D. Cal. 2007) (quotations

28 omitted). Further, Plaintiffs submitted the contracts with their motion for writ of attachment and
Defendants have asked the Court to judicially notice the contracts; thus, the contracts are before the
Court.
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1 conduct similar to that alleged here, i.e., promising unrestricted stock in a company but then providing

2 buyers with restricted stock. (FAC ^^ 26-27.) Plaintiffs allege that Defendant McClain, Sr. then used

3 the money obtained from his prior fraudulent practices to finance the start ofothcr companies, namely,

4 Argyll Equities, which, in turn, financed the start of Immunosyn. (Id. at ¶^ 29, 35.) Plaintiffs also

5 allege that there are numerous unsatisfied judgments against Argyll Equities and Defendant McClain,

6 Sr. regarding securities and stock lending fraud. (Id. at ^. 33.)	 Plaintiffs further allege that

7 Defcndants' misrepresentations regarding SF-1019 continue to this day. (See id. at ^^ 89-91.)

8 Plaintiffs, therefore, have adequately alleged a threat of continued criminal activity.

9	 Similarly unavailing is Defendants' claim that Plaintiffs have merely plead that Defendants

10 were involved in setting up a legal drug company and that Plaintiffs knew they were investing in a

1 1 speculative company. While an element of risk is present in every stock investment, Defendants here

12 are alleged to have knowingly hidden the risks in purchasing stock in Immunosyn, and instead have

13 presented Plaintiffs with fictitious statistics and statements regarding the value of Immunosyn.

14 Accordingly, Defendants' motion to dismiss the RICO and Conspiracy claims is denied.

15	 5.	 U11111st F.iu-ichn1crtt

16	 Plaintiffs assert a claim for unjust enrichment. Unjust enrichment, however, is a "general

17 principle underlying various legal doctrines and remedies;" it is not an independent cause ofaction.

18 McBricic r. Bouglttcn, 123 Cal. App. 4th 379, 387 (2004) (quoting Melchior v. Ncir Lute Proc/ucts,

19 Inc., 106 Cal. App. 4th 779, 793 (2003)). Accordingly, Plaintiff's claim for unjust enrichment fails.

20	 <.	 Fi-amlulcnt Transfer

21	 Plaintiffs bring their fraudulent transfcr claim under the California Uniform Fraudulent

22 Transfer Act ("UFTA"). "A fraudulent conveyance under UFTA involves a transfer by the debtor of

23 property to a third person undertaken with the intent to prevent a creditor from reaching that interest

24 to satisfy its claim." Filih v. Bucureuciu, 129 Cal. App. 4th 825, 829 (2005) (quotations omitted).

25 Defendants argue the UFTA claim fails because Plaintiffs are not creditors and were not creditors at

26 the time of the alleged fraudulent conveyance. I however, a person with a "claim" is a creditor under

27 UFTA. Civil Code Section 3439.01 (c). Further, "A transfer made ... by a debtor is fraudulent as to

28 a creditor, whether the creditor's claim arose before or after the transfer was made, if the debtor made
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1	 the transfer ... with actual intent to hindcr, delay, or defraud any creditor of tlhe debtor." Id. (quotations

2 omitted).

	

3	 Defendants also argue that Plaintiffs fail to plead that any improper transfers were made with

4 the actual intent to hinder, delay or defraud any creditor of the debtor. Plaintiffs, however, allege that

5 "Argyll Equities is insolvent due to substantial judgments being obtained against it by creditors," and

6 that "assets of Argyll Equities have been transferred to Dona Miceli without providing reasonably

7 equivalent value in exchange to Argyll Equities and with the intent to hinder and prevent collection

8 by Plaintiffs and other creditors." (FAC 4 14 1 165, 169.) Plaintiffs then claim they have been damaged

9 by the fraudulent transfer of money from Argyll Equities to Dona Miceli. (Id. at ^ 170.) Thus,

10 Plaintiffs have adequately pled a fraudulent transfer claim against Dcfcndant Dona Miceli. On the

1 1 other hand, Plaintiffs have not claimed the transfer of money from Argyll Equities to Dcfcndant

12 Thomas Road Company was done with the actual intent to hinder, delay or defraud any creditor ofthe

13 debtor. Accordingly, the motion to dismiss the fraudulent transfer claim is granted as to Dcfcndant

14 Thomas Road Company and denied as to Defendant Dona Miceli.

	

15	 7.	 -1/ter F.-ro Liahilitt,

	16	 Defendants argue that Plaintiffs fail to allege sufficient facts to pierce the corporate veil and

17 that Plaintiffs have simply made conclusory allegations that the Defendant companies are alter egos

18 of the individual Defendants. (Id. at 17:3-5.) "Under the alter ego doctrine, however, where a

19 corporation is used by an individual or individuals ... to perpetrate fraud ... or accomplish some other

20 wrongful or inequitable purpose, a court may disregard the corporate entity and treat the corporation's

21 acts as if they were done by the persons actually controlling the corporation." Co mnmisl PartY v. 522

22 Falenciu, Inc., 35 Cal. App. 4th 980, 993 (1995). Generally, there are two requirements for applying

23 the alter ego doctrine "( 1) there is such a unity of interest and ownership between the corporation and

24 the individual or organization controlling it that their separate personalities no longer exist, and (2)

25 failure to disregard the corporate entity would sanction a fraud or promote injustice." Id.

	26	 Some factors supporting a unity of interest are inadequate capitalization, failure to issue stock,

27 an individual's treatment of corporate assets as his own, disregard of legal formalities, and a diversion

28 of assets from the corporation by or to a stockholder or other person or entity. Assoc. vendors, Inc.
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1	 V. Oaklcnul Meat Co., 210 Cal. App. 2d 825, 838 (1962). The prospect of an inequitable result is

2 evident when there exists an unsatisfied creditor coupled with an abuse ofthe corporate form, such as

3 undercapitalization so extreme that the capital generated is insufficient to meet obligations that could

4 reasonably arise in the standard course of business. Sce Orloff r. 411man, 819 F.2d 904, 909 (9''' Cir.

5	 1987).

6	 As stated earlier. Plaintiffs have adequately alleged Defendants used their corporations to

7 perpetrate securities fraud and fraudulent inducement against Plaintiffs. In addition, Plaintiffs have

8 alleged that Defendants Miceli, McClain, Sr. and McClain, Jr. control Argyll Equities, Argyll Biotech

9 and Immunsoyn, that they have failed to follow corporate formalities, and that they do not segregate

10 their personal assets from business assets. (N. at 4 14147, 49.) Accordingly, Plaintiffs have adequately

1 1 pled sufficient facts to show a unity of interest between the Defendant corporations and the individual

12 Defendants. Defendants' motion to dismiss on these grounds is denied.

13 B.	 '.Motion for Writ of Attachment

14	 1.	 Leal Standard

15	 Motions for writ of attachment are subject to the laws of the state where the district court is

16 located; federal statutes govern to the extent they apply. Fed. R. Civ. P. 64(a) & (b). Thus, California

17 law generally provides the rules governing Plaintiffs' motion. The function of an attachment is to

18 secure the payment ofanyjudgment rendered in the main action. To secure a writ ofattachment, the

19 Plaintiffs leave the burden to prove: (1) the claim is one on which an attachment maybe issued; (2) the

20 probable validity of such claim; (3) the attachment is not sought for any other purpose than to secure

21 recovery on the claim and; (4) the amount to be secured by the attachment is greater than zero. Cal.

22 Civ. Proc. Code § 484.090. Because granting the motion would cause Defendants to lose control of

23 their property, the prerequisites for issuance of a writ of attachment are strictly construed against

24 Plaintiffs. Blastrac i ,. Concrcte Solutions & SuhhlY, 678 F. Supp. 2d 1001, 1004 (C. D. Cal. 2010).

25	 An attachment may be issued only if the claim sued upon is (a) "a claim for money based upon

26 a contract, express or implied; (b) of a fixed or readily ascertainable amount not less than 5500 (by

27 reference to the contract itself); (c) that is either unsecured or secured by personal property, not real

28 property (including fixtures); and (d) is a commercial claim." Cal. Civ. Proc. Code § 483.010.
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Case 1:09-cv-00197 Document 33-6 Filed in TXSD on 09/30/10 Page 12 of 15

Case 3:09-cv-02653-DMS-AJB Document 33 Filed 08/24/10 Page 12 of 15

1 Attachment is available with respect to any claim against a partnership or corporation, or to claims

2 against individuals that "arise out of the conduct by the individual of a trade, business or profession."

3 Cal. Civ. Proc. Code § 483.010(c).

4	 Probable validity exists where it is "more likely than not that the plaintiff will obtain a

5 judgment against the defendant on that claim." Cal. Civ. Proc. Code ti 481.190. In other words, "the

6 Court must consider the relative merits of the positions of the respective parties and make a

7 determination of the probable outcome of the litigation." Loeb & Lech v. Bevel-/v Glen Music, lnc.,

8	 166 Cal. App. 3d 1 1 10, 1 120 (1985).

9	 Declarations stating that the attachment is sought for an appropriate purpose and the amount

10 to be secured is greater than zero must contain competent evidence by a declarant with personal

1 1 knowledge of each fact stated, while conclusory or more generalized statements do not suffice.' The

12 Code requires the facts stated in each affidavit "be set forth with particularity." Cal. Civ. Proc. Code

13 § 482.040. In addition, facts in support of a motion for writ of attachment must be evidentiary, and

14 not the alleged ultimate facts normally set forth in pleadings.

15	 2.	 Ttpe of Claim

16	 Plaintiffs have shown their claims to be appropriate for filing a motion for writ ofattachment.

17 The proposed writ is based primarily on the breach of the First Argyll Contracts and fraudulent

18 inducement to enter into both the First and Second Argyll Contracts.' Plaintiffs attribute the formation

19 of the written contract and its eventual breach to the underlying fraudulent conduct. "An action to

20 avoid or rescind an agreement because of fraudulent inducement ... is an action on a contract." In is

21 Baro/l; 105 F.3d 439, 443 (9th Cir. 1997). Therefore, both claims are based on an express contract,

22 as required. III 	 the claims for money are appropriate because they arc of an ascertainable

23 amount ($1,025,000) and arc commercial claims. Finally, the allegations arise out of conduct by

24 	
Defendants object to the admissibility of Plaintiffs' declarations in this case because they

75 were signed with electronic, rather than original, signatures. Use of the electronic signature was an
inadvertent mistake of counsel, and Plaintiffs re-tiled identical declarations with original signatures.

26 Defendants' objection is overruled.

27

	

	 ' Plaintiffs also seek attachment under the Uniform Fraudulent Transfer Act, Cal. Civ. Code
3439 et seq., on the claim that Argyll Equities fraudulently transferred over $1 million to Dona

28 Miceli. Plaintiffs have failed to meet their burden on this claim as there are inconsistences in the
record as to whether Mrs. Miceli ever loaned money to Argyll Equities. (See Ex. V, Wirtz Depo.
84:11-13, 85:10-15.)
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1 individuals of a trade or business, namely, the sale of common stock.

2	 3. 	 Prohahle b'aliditl,

3	 The most hotly debated issue is whether or not the claims have "probable validity" according

4 to California's Code of Civil Procedure. In other words, the Court must determine if it is more likely

5 than not that judgments oil 	 two claims will be awarded in favor of Plaintiffs.

6	 To show probable validity on their breach of contract claim, Plaintiffs must establish by a

7 preponderance of the evidence "the existence of the contract, performance by the plaintiff or excuse

8 for nonperformance, breach by the defendant, and damages." First Commercial Mortgage Co. v.

9 Reece, 89 Cal. App. 4th 731, 745 (2001). Plaintiffs have submitted undisputed facts in their briefs and

10 declarations that there existed a set of express contracts referred to as the First Argyll Contracts, that

1 1 they paid a combined sum of S 1,025,000 for unrestricted stock, and that they did not receive any such

12 stock. Plaintiffs then contend they suffered damages in the amount paid under the contracts, due to

13 Defendants' failure to timely deliver the unrestricted stock certificates. Thus, Plaintiffs have met their

14 burden to show probable validity of their claim.

15	 Defendants argue that Miceli is not personally liable for the breach of contract because he is

16 not a party to the contract. Corporate officers, however, are personally liable for their own torts.

17 PA C', Inc. i ,. kadisha, 78 Cal. App. 4th 1368, 1380 (2000). As discussed above, Plaintiffs have

18 adequately alleged that Miceli fraudulently induced Plaintiffs into signing the contracts. This is

19 supported by Plaintiffs' declarations and other evidence. The evidence shows, for example, that

20 Defendants Miceli and McClain, Sr. controlled "The Argyll Group," a group ofcompanies that owned

21	 the rights to a drug called SF-1019 (Irwin Dccl. 41 4; Cxh. F); prior to March 13, 2006, Plaintiffs were

22 told about a "wonder drug" called SF-1019, which was being promoted by Defendants Miceli and

23 McClain, Sr., through their agent Dr. Jochen Brenner ( Irwin Decl. 414, Albergo Dccl. 114); Defendants

24 Miceli and McClain, Sr. represented to Plaintiff Albergo that SF-1019 cured multiple sclerosis and

25 diabetic skin ulcers, confidential studies existed to conclusively prove the effectiveness of SF-1019,

26 all 	 family member invested millions in the new company, and Plaintiff Albergo would be

27 receiving "free-trading" shares of the company's common stock (Albergo Decl. ^ 8); despite repeated

28 inquiries, Plaintiff Albergo has not seen the purported published studies showing SF-1019's
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1 effectiveness, and Immunosyn's SEC filings indicate the drug has never been tested (Albergo Decl.

2 ¶ 19, Exh. CC); relying on such misrepresentations, Plaintiffs were induced to sign the First and

3 Second Argyll Contracts (Irwin Decl. ^^ 10, 14, Albergo Decl. 1 1419, 12, 14), and neither Plaintiff

4 received the unrestricted stock pursuant to the First Argyll Contracts (Irwin Decl. ^ 13, Albergo Decl.

5	 ¶ 10.).

6	 Moreover, Miceli is personally liable for the breach of contract under the alter ego doctrine.

7	 As previously discussed, "where a corporation is used by an individual or individuals ... to perpetrate

8 fraud ... or accomplish some other wrongful or inequitable purpose, a court may disregard the

9 corporate entity and treat the corporation's acts as if they were done by the persons actually controlling

10 the corporation." Communist Party 1% 522 G'cileficiu, Inc., 35. Cal. App. 4th 980, 993 (1995). Plaintiffs

I 1 have shown Miceli used the corporate form to perpetrate fraud, namely by fraudulently inducing

12 Plaintiffs into investing more than S million in Immunosyn. Additionally, SF-1019 has been sold

13 outside the exclusive license without the income being allocated to Immunosyn (Albergo Decl. 1117),

14 and SEC filings from 2008 show that Immunosyn has no operating history and has generated no

15 revenue to date ( Exh. CC), indicating diversion of funds and inadequate capitalization of Immunosyn.

16 Accordingly, Plaintiffs have shown probable validity of their claims.

17	 4.	 Remaining Elements

18	 Plaintiffs have asserted in their declarations that they are seeking the attachment only to secure

19 payment on their respective judgments. (Irwin Decl. 4 ^ 19, Albergo Decl. MI 30.) Plaintiff Albergo

20 seeks an attachment in the amount of S600,000, while Plaintiff Irwin seeks the attachment in the

21 amount of'S25,000. (Pls.' Mem. 2:12-14.) Plaintiffs have shown that the attachment is not sought for

22 any purpose other than to secure recovery on the claim and that the amount to be secured by the

23 attachment is greater than zero.

24	 All elements required for a writ of attachment have been met. Accordingly, Plaintiffs' motion

25 is granted.'

26

27

28 	

" To the extent Defendants claim a homestead exemption, the amount of such exemption can
be determined if and when Plaintiffs obtain judgment.
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1	 III.

	2	 CONCLUSION

	3	 For the reasons stated above, Defendants' motion to dismiss is granted in part and denied in

4 part. Specifically, the Court grants Defendants' motion as to the alleged breach of oral contract, the

5 unjust enrichment claim, and the fraudulent transfer claim against Defendant Thomas Road Company.

6 The remainder of Defendants' motion is denied. Plaintiffs may file a Second Amended Complaint in

7 accordance with this Order by no later than September 7, 2010.

	

R	 Plaintiffs' motion for writ of attachment is granted. Thus, Plaintiffs have a right to attach

9 property o1' Defendant James T. Miceli in the amount of 5625,000. The clerk shall issue a writ of

10 attachment in the amount of S625,000 upon the tiling of an undertaking in the amount of S 10,000, for

1 1 the real property commonly known as 1440 Cypress Point, Poway, CA, San Diego County APN 277-

12 210-07, and legally described in the attached Legal Description Exhibit.

	

13	 IT IS SO ORDERED.

14 DATED: August 23, 2010

	

15	 y1D

	16	 1ION. DANA M. SABRAW

	

17	 United States District .Judge

18

19

70

21

22

23

24

25

26

27

78
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